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‘‘With the Consent of the Senate”’ 


The public has always believed that the president of the United States 
selected judges for the federal courts. This has generally been the assumption 
of the bar of the country. It now appears very clearly to be one of the major 
myths of our political system. 

We present in this number the first part of an article concerning the selection 
of United States District Court judges, their organization, and the means provided 
for their removal. We believe that Mr. Burke Shartel, the author of this com- 
prehensive and highly constructive article, has rendered a service most opportune 
in a study which embodies penetrating analysis and wise proposals. 

For a curtain-raiser to introduce this interesting study the recent controversy 
between Attorney General Mitchell and Senator Schall concerning the appoint- 
ment of a district court judge in Minnesota could not be improved upon. To 
both of these officials we tender thanks for informing the public once for all 
that normally the president plays but a minor role in choosing judges. In this 
instance the presidential choice of Gunnar H. Nordbye, made after the adjourn- 
ment of congress, breaks violently with tradition. | What will happen when the 
appointee’s name is submitted to the senate cannot be predicted. 

Briefly told, Senator Schall followed the established custom of picking the 
judge but his selection was unacceptable to the president. Thereupon ensued 
an open controversy between the attorney general and the senator. The latter’s 
will was broken only after his choice had been advertised throughout the nation’s 
press as an unfit candidate. But the President did not dare interpose his will 
even at this stage. Through his spokesman, Attorney General Mitchell, who is 
entirely familiar with the prominent members of the Minnesota bar, he only 
insisted that other names be submitted. After bitter and humiliating resent- 
ment, the senator yielded sufficiently to submit ten names. Every one was re- 
jected by the President. Then, after adjournment, the appointment of the Pres- 
ident’s choice was made, for the need was great to fill this position. 

To Attorney General Mitchell thanks are due for his formal statement to 
the senator and to the country in which he declared that he believed that the 
people of Minnesota did not want “men appointed to pay political debts” and that 
it should “be understood, once and for all,” that he could not recommend the 
political friend of Senator Schall, who was “unsatisfactory” to President Hoover. 


“Senator Schall,” the attorney general said, “has submitted the name of 
only one man for this place. . . . Jt has been the practice, if the initial sug- 
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gestions are unsatisfactory to the Executive, for the senators to present other 
names. The time has arrived for that to be done in this case . . 

“I have been told that I might help President Hoover politically in Minne- 
sota if I should recommend this appointment. President Hoover has raised a 
standard of judicial appointment in which ‘usefulness’ does not enter. 

No man should aspire to the federal bench whose professional activities have 
been conducted in disregard of those standards of professional conduct main- 
tained by right-thinking lawyers. 

“Our file of protests against this nomination is more impressive than in 
any other case before the department for many years past.’ 





Planning for a Unified Judiciary 


No person has ever sought to defend the unintegrated and chopped-up con- 
dition of court organization which exists more or less in every state. The only 
reason it continues is that it is in nearly every instance rooted in the constitution. 
Up to this time there have been few amendments made to constitutions, or even 
attempted, which deal only with judicature. It is difficult to get the public aroused 
on this subject and this difficulty reacts on the bar, so that serious proposals 
even are rare. The spectacular fights on crime, being intended to secure reform 
out of hand through popular reactions, ignore the essential weakness of a system 
of separate and unmanaged courts. And yet it must appear to any student of 
the problem of judicial administration that unification is the great crying need. 
Unification and responsible direction of the machinery of justice is needed not 
only for its own sake, but because it will enable individual judges to work more 
effectively and to become parts of a successful system. This will create a more 
friendly attitude toward judges, their mode of selection and their tenure and 
salaries, 

The last number of the Journal told of a bill in the Kansas legislature to 
create efficient county courts and take over the work of justices of the peace. 
A similar bill was in the Connecticut legislature. Both were drafted by judicial 
councils, Doubtless early adoption was not expected in either state, nor was there 
great disappointment over the initial defeat of these measures. But their in- 
troduction was significant of a developing sense that we should have no judging 
of either property or human rights (if the distinction is possible), by judges 
who are ignorant and irresponsible, and that in time we shall achieve a great 
reform. 

In the matter of petty magistrates North Carolina and Tennessee are espe- 
cially unfortunate but there are few states, if any, where reform is not.needed. 
For rural districts lay magistrates may be useful in a limited way, but they should 
be under the supervision of a responsible county judge, and they should be ap- 
pointed. With a proper appointing system excellent men and women could be 
chosen. Only a few would be needed, so they could be paid decent salaries and 
not be dependent on fees. The office would become one of genuine honor. And 


who could so well serve for appointing officer as the county judge whose deputies 


these magistrates would be? Ohio has a great need, and considerable effort 
has been made, but has been frustrated, it is said, by controversies between wets 
and drys. 

As for the more dignified departments of the judiciary the judicial council 
is becoming a powerful unifying factor. That is one of its prime objects. 
Whether composed of judges only, or of judges and lawyers, it attracts to its 
service ambitious law school faculties. The whole machinery of justice comes 


under observation. There grows up steadily a sense of the inherent unity of the 


judicial system and of responsibility for its operation on the part of all the judges, 
as well as by the members of the judicial council. 




















Annual Meeting of Judicature Society 


Project for National Survey of Judicial Selection Annouced—Inspiring 
Address by Hon. John Lord O’ Brian — Election of Officers 


The second annual meeting of the Amer- 
ican Judicature Society brought together 
about sixty members in Washington on May 
6. It afforded opportunity for making an im- 
portant announcement, namely, that the So- 
ciety has accepted the invitation of the Na- 
tional Municipal League to join with that 
organization, and with the Institute of Law, 
of Johns Hopkins University, in sponsoring 
a thorough study of the condition of judicial 
selection throughout the country. There will 
be a committee of lawyers, judges and lay- 
men under the chairmanship of Dean Justin 
Miller, of Duke University School of Law, 
who has had wide experience in similar work. 
The significance of this project is evident 
and reference to it later will inform our 
readers of the steps being taken and the 
progress being made. 


The election of directors resulted in the 
selection of the following new members of 
the board: Alabama, Henry Upson Sims; 
California, Charles A. Beardsley; Delaware, 
Hugh M. Morris; Louisiana, R. Franklin 
White; New Jersey, Arthur Vanderbilt; New 
York, George H. Bond, Grenville Clark and 
Robert H. Jackson; Texas, David A. Sim- 
mons; Virginia, James H. Corbitt; Wisconsin, 
Frank T. Boesel. Since the last annual meet- 
ing the Society lost through death four loyal 
directors who gave generously of their time 
to the building up on the present organiza- 
tion; they were Hugh Henry Brown, of San 
Francisco; Josiah Marvel of Delaware; S. S. 
P. Patteson of Richmond, and Justice E. Ray 
Stevens, of Madison. The entire list of di- 
rectors appears on the inside front cover of 
this issue of the Journal. 

The directors re-elected the Hon. Newton 
D. Baker and Judge Clarence N. Goodwin as 
president and chairman of the board. To 
their zealous efforts and faithful attention is 
largely due the fortunate condition of the So- 
ciety at this time. In various fields of judicial 
reform, Mr. Baker and former Judge Good- 
win have been active for many years and the 
editor, who was re-elected secretary-treasurer, 
believes that he only voices the unanimous 
opinion of members in saying that the So- 
ciety is fortunate in having their leadership. 

The custom has been followed of choosing 
a new list of vice-presidents each year; the 
new list comprises Dean Henry M. Bates of 
the University of Michigan Law School, 
Dean Rufus C. Harris of Tulane University 


Law School, James R. Keaton, first president 
of the Oklahoma State Bar, Philip J. Wickser, 
leader of the notable bar organization move- 
ment in the state of New York, and Dean 
Emeritus John H. Wigmore of Northwestern 
University School of Law, whose genius and 
energy have so long served the Judicature 
Society. 


Selection of Judiciary Discussed 

The election of officers was preceded by a 
discussion of the subject of judicial selection, 
a subject promising widespread interest and 
activity in the near future. For nearly two 
hours the members indulged in an informal 
exchange of facts and opinions, the written 
report of which will form the basis of one 
or more articles in future numbers of the 
Journal. It must suffice for this number to 
say that the discussion made it perfectly clear 
that current interest in the problems of judi- 
cial selection is fully justified and will un- 
doubtedly increase. It was indicated also 
that there is an amazing variety of experience 
throughout the country, not only as to laws 
but also as to practices under laws which are 
virtually identical. 


Inspiring Address Follows Dinner 

Following the afternoon session came the 
annual dinner of the Society, presided over 
by Chairman Goodwin owing to the enforced 
absence of President Baker. The attendance 
at the dinner was just under one hundred. 
The Hon. John Lord O’Brian, who is assistant 
to the attorney general (in charge of the 
enforcement of anti-trust laws) was the one 
speaker of the evening. Mr. O’Brian has 
the magnetic presence of the real orator and 
the great charm of utter sincerity. Speaking 
from his wide experience in public and pri- 
vate practice he presented a hopeful view of 
the present trend of affairs in the adminis- 
tration of justice. He gave at first an in- 
teresting sketch of the development of the 
Department of Justice and its present vast 
responsibilities and then spoke of the law- 
yer’s place in professional, and civic affairs. 
His hearers were made to realize more clearly 
the growing sense of professional responsi- 
bility for the administration of justice, with 
all it implies of protection for individual and 
public rights, which is coming to animate 
lawyers’ conferences everywhere. The speaker 
said that in the development of a professional 
consciousness and the assumption of duties 
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to the state and to the public, to which the 
Judicature Society has made its contribution, 
there is seen nothing less than a renascence 
of the American lawyer. Mr. O'Brian re- 
ceived the emphatic thanks of members of the 
Society for his lucid and inspiring address. 





OF THE 


In briefly reporting this annual meeting it 
is appropriate to add that the Society has 
steadily grown in membership until it now 
numbers over 800, while its Journal is circu- 
lated to the extent of more than 10,000 copies. 





Michigan Leads in 


Procedural Reform 


Co-operation of Judicial Council, University Law School, State Bar 
Association and Legislature with Supreme Court 


Affords 


It has come to be pretty well accepted that, 
however desirable it is to confer rule-making 
power on a state supreme court, this does not 
automatically settle the problem of moderniz- 
ing civil procedure. Michigan offers the most 
striking illustration of this, for since 1850 the 
state constitution has contained a mandate to 
the supreme court to establish, modify and 
amend the practice in that court and the cir- 
cuit court, and since 1908 “all other courts of 
record” are included. But since the court did 
not perform this duty promptly the legisla- 
ture assumed power and steadily built up a 
hody of rules, occasionally modified or ampli- 
fied by supreme court rules made at the sug- 
gestion of the state bar association. It is 
strange that the validity of legislative rules 
was not raised at an early stage, in which 
case the supreme court apparently, would have 
been obliged to hold rule-making to be its ex- 
clusive prerogative. 

There was a general overhauling of prac- 
tice and procedure through the legislature 
and a commission which it created in 1915, 
after which Michigan could not be considered 
truly a common law state, but this revision 
did not accomplish all that later appeared 
necessary. 

There arose, then, the problem of obtaining 
action by the supreme court. Supreme courts 
have always a more pressing obligation than 
studying procedural reform; they are not nec- 
essarily fitted for this technical task; and 
elected judges doubtless shrink from incur- 
ring the criticism of an element of the pro- 
fession which may prove to be dominant in 
numbers. The petitions for reform come from 
a few leaders and nobody knows whether 
they represent majority opinion. 

This difficulty was surmounted in Michigan 
in the past three years, a period when that 
state was approaching leadership in many 
respects. The legislature adopted a revised 
criminal code; the University Law School 
established its Legal Research Institute; the 
State Bar Association brought about the cre- 


Results 


ation of a Judicial Council, the judges of trial 
courts indicated increased concern for prog- 
ress, and altogether the forces of reform be- 
came allied. 

In 1927, at the request of the Bar Associa- 
tion, the legislature created a commission of 
five lawyers to suggest to the supreme court 
revised rules of practice and a_ simplified 
method of appellate procedure. The Legal 
Research Institute was represented by its di- 
rector, Prof. E. R. Sunderland, who also is 
secretary of the Judicial Council. The legisla- 
ture, to remove all doubt, also passed a bill 
authorizing the Supreme Court to perform 
this work “any statutory provision to the 
contrary notwithstanding.” 

Prof. Sunderland, whose summary of this 
entire work appears in the Michigan Law 
Review (Vol. X, No. 6, Mar. 1931) devoted 
a good share of a year in making drafts for 
the consideration of the commission, the other 
members being practicing lawyers. Several 
hundred copies of his report were circulated 
among lawyers and as a result of criticisms 
received sixty-eight amendments were pre- 
pared and submitted to the supreme court in 
a supplementary report. Changes made in 
turn by the court required a considerable 
amount of redrafting which was finally com- 
pleted in the summer of last year and the 
rules were officially adopted in October, to 
take effect Jan. 1, 1931. A long session of 
the State Bar Association had been devoted 
to criticism and discussion previously. 


Changes in Pleading 


The broad change made in pleading was in 
extending the fundamental doctrine of equity 
pleading to actions at law. There must be 
specific statements of the facts which consti- 
tute a party’s case or defense, and specific 
admission or denial. Except that common 
counts with a bill of particulars, are retained, 
common law forms of declaration are 
abolished; and neither general issues nor 


general denials are permitted. Specific denials 
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require an accompanying statement of the 
facts upon which they rest in all cases in 
which the evidence to sustain them consists 
of affirmative matter. The problem of con- 
fining denials to those facts which are con- 
troverted in good faith is met by a penalty 
of costs and counsel’s fee for the time devoted 
to such proof. This, it is held, will be effec- 
tive if administered vigorously by the judges. 


Changes in Trial Procedure 


“Substantial improvements in this field 
have been introduced for the purpose of ac- 
complishing the following results: (a) making 
it easier to dispose of sham and _ fictitious 
claims and defenses by means of summary 
judgments, (b) clarifying the issues by dis- 
covery before trial, (c) dispensing with proof 
through the use of admissions, (d) permitting 
the use of certain defenses by means of a 
motion to dismiss supported by affidavits, (e) 
providing a better method for using special 
verdicts, and (f) simplifying trials in law 


cases where juries have been waived.” 


These are most significant reforms. It 
should suffice here merely to mention the 
headings, leaving the interested reader to 
Prof. Sunderland’s account and the book of 
rules. Rarely, if ever, have so many im- 
portant matters becn dealt with at one time 
since the Field codes first appeared. 


The index alone fills ninety-five pages. 


There is however, one item of change 
which is not mentioned in the Michigan Law 
Review article but which was the subject of 
intense feeling among the lawyers and judges 
alike. It is Sec. 9 of Rule 37, which reads: 


“The court shall instruct the jury as to the 
law applicable to the case whenever a general 
verdict is to be rendered, and in his charge may 
make such comment on the evidence, the testi- 
mony and the character of the witnesses as in 
his opinion the interests of justice may require. 


The legislature had previously astonished 
the profession by a similar provision in the 
criminal code. The power conferred is natur- 
ally employed most conservatively. Judges 
have said that merely restoring this power 
to the bench has had a wholesome effect in 
curbing improper utterances by counsel. 

In civil cases limiting the power to com- 
ment to cases in which a general verdict is 
to be rendered is, in the opinion of Professor 
Sunderland, a matter of oversight on the part 
of the supreme court. Or it may have been a 
compromise in view of powerful objections. 
It will be more helpful in such cases. In cases 
in which the special verdict, so called, is em- 
ployed, the new rules go a long way in offer- 
ing an effective way for utilizing juries in- 
telligently. 


Changes in Appellate Procedure 


In this field the changes are even more 
sweeping. Fourteen complete and different 
general methods of appeal have existed with 
nearly thirty additional special methods. “The 
new rules, without limiting the right of re- 
view. . . have abolished all the methods 
by which these rights were formerly exer- 
cised and have substituted a single method, 
by notice of appeal.” The same procedure will 
be used by the circuit court in reviewing ap- 
peals from lower courts. 


“In case of appeals to the supreme court, 
the notices of appeal and appearance will 
constitute orders to the court stenographer to 
prepare a transcript of the designated parts 
of the proceedings as they appear in his notes, 
and to file it with the clerk, they will con- 
stitute orders to the parties to prepare copies 
of such of the designated exhibits as are in 
their possession and to file them with the 
clerk; they will constitute orders to the clerk 
to prepare copies of the journal and calendar 
entries in the case and file them in his own 
office.” 


When the parts of the record are assembled 
one copy will be sent by the clerk to the 
supreme court and one copy to the appellant 
for the use of the printer. 

“Narrative form bills of exception and 
settled cases are no longer necessary, and 
the appellant may elect to use a complete 
transcript of the proceedings. A hear- 
ing on the appeal will take place. . . by 
means of an argument on the record in ap- 
peals to the supreme court.” Requirements as 
to briefs are explicit and the Pennsylvania 
practice of summarizing the case on the 
cover is adopted. 


“Jurisdictional errors in appellate proceed- 
ings have been abolished and there is no 
mistake which, upon a proper showing of 
diligence and excuse, cannot be so far rem- 
edied by an order of the appellate court as to 
save the appeal. 

“A special method of obtaining the opinion 
of the supreme court on controlling questions 
of law, thereby avoiding an appeal, is pro- 
vided for, to be employed by the trial judge in 
his discretion and to carry a stay of proceed- 
ings until the opinion of the supreme court 
has been received.” The supreme court has 
also adopted official forms as part of the new 
rules. 


Learn How to Utilize Authority 


Not only has Michigan obtained powerful 
means for simplifying trials and appeals in 
these rules, but it has acquired also a stand- 
ard mode of utilizing the rule-making author- 
ity. The Judicial Council is empowered to 
require reports from the trial courts and to 
“propose to the supreme court such changes 
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in the practice and procedure of the state as 


it shall deem expedient” and to propose to 
the governor needed reforms not within the 
scope of rules. And in the new rules the 
supreme court has provided a method for 
bringing proposed rules and amendments to 
the attention of the profession and the public 
by having them posted at least thirty days 
before taking effect in every court so that 
objections and criticisms may be registered. 

In another article in this number we tell 
of the work inaugurated by the law faculty 
of the University of North Carolina, whereby 
in the future the three university law schools 
of the state will participate with legislators 
and lawyers in drafting needed legislation. 
In California the three leading law schools 
are aiding the State Bar in respect to pro- 
cedural reform. In Connecticut Yale Law 
School has performed important services for 
the Judicial Council and the courts. In West 
Virginia there has been great law school 
participation and in a number of other states 


the leading law schools are planning to take 
a part in improving justice through direct 
participation in legislation. 

Those who foresaw, a few years ago, that 
the judicial councils would afford a common 
field for the bench, the bar and the law 
teachers are well confirmed by these develop- 
ments, but nowhere more emphatically than 
in Michigan. 

And a further item of encouragement lies 
in the fact that only two years ago, after 
the campaign for rule-making power had been 
some years in progress, and had won paper 
victories in a number of states, there was 
so little to report of procedural reform that 
it was entirely fair to speak of it as arrived 
at stalemate. That judgment was premature; 
the forces for accomplishment were then 
consolidating. In the past year more has been 
accomplished than in most previous decades 
and it is reasonable to hold that the fruit long 
overdue of patient effort is soon to appear 
in abundance. 





Jury Service Elevated in Cleveland 


Ohio City Dedicates Master Jury Wheel in Honor of System Which 
Obliges Every Well Qualified Voter to Serve Justice 


One of the most obvious conclusions ar- 
rived at after reading all that has been said 
about the reform or the abolition of jury trial 
is that quite generally throughout the coun- 
try jury trial is prejudiced by the drafting of 
persons for jury service who do not measure 
up in mentality and character to the reason- 
able standards of litigants, lawyers and 
judges. What a rank absurdity it is that the 
country should agitate itself over the question 
of abolishing jury trial when it has not accom- 
plished the first, little, short step of provid- 
ing fit jurors. It may be that in some states 
jury acts are so badly phrased as to make 
it imperative that every person not in jail 
or in an insane asylum shall be called to jury 
duty. In many states jury service is made 
needlessly repulsive and ineffective, so that 
the persons best fitted should not be blamed 
for wriggling out of a civic duty which can 
be made both easy and agreeable. 

But in most states, whatever the immediate 
agency for making up the lists of citizens for 
jury service, there is opportunity for dis- 
crimination. Why, then, in the name of com- 
mon sense, do judges and lawyers deplore the 
quality of jurors, and yet do nothing? There 
must be few jurisdictions where the judge 
could not, at the cost of a little personal at- 
tention, raise the level of selection. With 
his influence exerted how could local offi- 


cials fail to make adequate lists? And if 
judges are indifferent, where is there a lo- 
cality with a bar so weak and so slothful 
that it could not induce the judge to jack up 
the officials who select jurors? It would 
seem that there must be many such localities. 
What seems to be needed on the part of trial 
judges and trial lawyers is less debate and 
prognostication and more gumption. 

The foregoing gentle criticism is pertinent 
to a very significant step recently taken in 
Cleveland. The bar and the bench of this 
city, so often in the lead in bettering judicial 
administration, appear to have concentrated 
on the principle that jury service is the duty 
and the opportunity of every citizen, and 
that confidence in verdicts will depend in 
considerable measure on the enforcement of 
this principle. It was found necessary to 
amend the law, and this was done so far as 
Cuyahoga County is concerned two years 
ago, with a plan along these lines. The entire 
list of voters is used; the number of jurors 
required for a year is estimated, and em- 
ployed as a divisor; it was found to be one- 
twenty-fifth of the total number of voters, 
so every twenty-fith name in the registration 
list was checked for jury service. There is 
no question that such a system abolishes all 
suspicion of official intrigue and that it 


equalizes jury service as fully as is conceiv- 
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able. There are ample safeguards to permit 
of excluding those who, on careful investi- 
gation, are found to be below a proper stand- 
ard of fitness. Every twenty-fifth voter was 
summoned and personally examined and 
forty per cent were excused. The system 
relieves officials and judges of all solici- 
tation because no excuse is accepted from 
any juror. But on good cause shown he may 
select a more convenient time for serving. 
Having served for two weeks he will not be 
called again for twenty years. 


The new system was originated by the 
Cleveland Bar Association and the Common 
Pleas Court but the matter of acquainting 
the public was accomplished by founding the 
Citizens’ Jury Commission, which has repre- 
sentatives of the eighteen leading civic or- 
ganizations of the county, with a membership 
of 150,000, and which will continue for the 
purpose of insuring ideal conditions of jury 
service for Cuyahoga County’s two courts, 
the Common Pleas Court and the Municipal 
Court of Cleveland. The Citizen’s Jury Com- 
mission is to have, very properly, a lay 
chairman. 


There was a stroke of genius in bringing 
the matter to the attention of the people after 
a test of about two years. A great ceremony 
was made of instituting the wheel in which 
are kept the names of jurors for the current 
year. The wheel was designed in decorative 
manner by architects. It was given a place 
in the center of the lobby of the fine court 
house in Cleveland, where it stands, on a 
marble base, surrounded by a bronze railing. 
Two massive oak columns support the wheel, 
each surmounted by the figure of Justice. 
The wheel accommodates ten thousand names 
if required. 


Address by Newton D. Baker 


On May first the imposing wheel was dedi- 
cated in the presence of two thousand spec- 
tators. The principal address was made by 
Cleveland’s most distinguished citizen and one 
of the country most distinguished lawyers, 
Newton D. Baker, who said, in part: 


“Great cities today are bullied and robbed by 
gangs of criminals and bandits,” Mr. Baker said. 
“These criminals offer America her greatest chal- 
lenge. Ohio has met that challenge by going to 
the very root of the administration of justice and 
making certain and swift that which was for- 
meriy uncertain and slow, verdicts by jury based 
without prejudice on the law and the evidence. 
Ohio’s new jury system has given to our courts 
a method of drawing jurors which virtually re- 
moves every outstanding fault of the old method 
through which criminals found it easy to escape 
justice. 

“The majesty of the law used to be a common 
phrase. It gradually fell into disfavor and disuse. 
This new jury system points the way to a restora- 
tion of the majesty of the law in fact and in 


public sentiment. Ohio has done a great thing 
for her courts. Moreover, by purifying the stream 
of justice at its source—jury verdicts—she is 
making a direct contribution of great worth and 
significance to the democracy of which she is a 
part.” 


Following the presentation of the jury 
wheel by Dale Brown, of the Citizens’ Jury 
Commission, and its acceptance by Chief 
Justice Homer G. Powell, of the Court of 
Common Pleas of Cuyahoga County, Justice 
Powell, Sheriff John Sulzman and the jury 
commissioners transferred the names now in 
the old jury wheel to the master wheel. Each 
week the judges of the court, the prosecutor, 
the clerk of courts and the sheriff will wit- 
ness the drawing of as many names from this 
master wheel as may be needed for the week 
in the courts. The names thus drawn will be 
transferred to the smaller wheels, fair re- 
plicas of the master wheel in the courtrooms. 


Warning to Gangsters 


“With a type of jury service assured incal- 
culably above the old average quality, Cleveland 
is no longer a Mecca for gangsters and bandits,” 
said Mr. R. B. Newcomb, of the Cleveland Bar 
Association and Acting Chairman of the Citizens’ 
Commission. “Crime is so highly organized to- 
day that the criminals know what places to 
avoid. The last place they care to choose for 
operations is the city where they know jury ver- 
dicts will almost uniformly be rendered strictly 
according to the law and evidence. This new 
system, which corrects the evils of the old jury 
system, is the most forward step Ohio has ever 
taken in the administration of justice.” 


This very brief story of a profound in- 
novation should stimulate other states and 
cities to a first step in reform. Already its 
effect has been felt in Detroit, where efforts 
are being made to secure a similar law, and 
in Indiana. 


Given sufficient care in sorting out indi- 
viduals drafted for service it is obvious that 
the principle of universal participation is 
sound. But it shatters one dogma, which is 
that jury service is important in its role of 
educating jurors as to government and law. 
This dogma has not been properly applicable 
at any time in any city of size. The service 
for two weeks once in twenty years by sixty 
per cent of the voters affords little oppor- 
tunity for education in government. 


And what has been happening in large 
cities and small ones is that jurors have been 
educated to think that jury trials are con- 
tests of bluff and bluster and keen contriving 
on the part of lawyers and that the law of 
evidence is the arcanum of the shyster’s 
tricks. An actual happening some years ago 
in Peoria illustrates this. The sheriff there 


posted in the court house corridors notices 
barring school boys, and explained to the 
press that he did this because when the boys 
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saw lawyers trying cases they lost their re- 
spect for the courts. 

In place of a lost dogma Cleveland, and 
we trust other cities, will substitute a gen- 


OF THE 


uine, factual trust and reliance in the pro- 
ceedings taken in the courts to adjudicate the 
controversies of litigants with such aid as 
ordinary citizens are capable of giving. 





Press and Bar Co-operate in California 


A significant thing occurred when the Chi- 
cago Bar Association invited Mr. Charles A. 
Beardsley to deliver an address. (March 4, 
1931.) Mr. Beardsley, in his usual judicious 
manner, related the history of the California 
State Bar. One of his listeners, Mr. John 
C. Garriott, Jr., representative in the legisla- 
ture of a Chicago district, shortly after in- 
troduced a bill in the House providing for 
the organization of the bar of Illinois in 
manner like that of California. This must 
not be taken to mean that the Chicago Bar 
Association or the Illinois State Bar Asso- 
ciation, is committed. Its significance lies 
in the fact that when Secretary R. Allan 
Stephens of the State Association addressed 
the judiciary committee of the House subse- 
quently in support of measures proposed by 
the Advisory Judicial Council, he found vir- 
tually all of its sixty members anxious to see 
the state bar unified by law. Their sentiment 
rested in part on resentment against encroach- 
ments on the prerogatives of the profession 
by banks, trust companies and individuals. 
And it should be remembered that but for a 
campaign against an act defining the unlawful 
practice of law by certain bankers in Cali- 
fornia, it might have been impossible to 
arouse the California bar from the lethargy 
in which it had always existed. 

One most significant development, having 
vast implications, was told for the first time 
by Mr. Beardsley. We will quote his address: 

“One thing that is noticeable in connection 
with the activities of this new organization 
is that the members of the public, the laymen, 
are very much interested in our activities. 
That is evidenced to a marked degree by the 
attitude of the lay press. During the last 
year there came to my desk a news clipping 
service, giving the news items from our daily 
papers ‘dealing with the activities of the State 
Bar of California; and those clippings aver- 
aged from fifty to one hundred per week of 
news items in the press of California in re- 
gard to the activities of the State Bar of 
California. 

“The newspaper publishers of California 
have an organization, which they call the 
California Newspaper Publishers’ Associa- 
tion. Last year they took note officially of 
the activities of the State Bar of California, 
with the suggestion that the Newspaper Pub- 
lishers’ Association and the governing board 


of the State Bar of California set up two 
committees to cooperate in public service; 
and two committees were appointed, one to 
represent the press and the other to repre- 
sent the bar, one consisting of the president 
and two other officers of the Newspaper Pub- 
lishers’ Association, and the other consisting 
of three members of our Board of Governors 
of the State Bar. Those committees meet 
regularly; the members sit down together 
around a table and try to find ways and means 
of bringing these two instrumentalities, the 
bar of the state and the press of the state, 
into step in public service. 


“The California Newspaper Publishers’ 
Association publishes a monthly magazine, 
which goes to its own member publishers; 
the last number of that magazine, the “Cali- 
fornia Publisher”, came to my desk a few 
days ago; and I found in it a three-column 
laudatory article telling of the organization, 
activities and purposes of the State Bar of 
California. This article also told of the meet- 
ings of these Committees on Cooperation, and 
closed with this paragraph: 


‘The great need of the State Bar at this time, 
as indicated by their committee, is to acquaint the 
public with what the organization is trying to ac- 
complish in the way of raising standards, and 
purging its membership. Your Committee sug- 
gested that a statement of the purposes of the 
State Bar and a story of its organization be sup- 
plied for publication in the California Publisher 
so that newspaper men might have at first hand a 
comprehensive picture of the bar organization. 
Accordingly such a story has been written and 
appears in this issue. It is hoped that all pub- 
lishers will read this statement carefully and 
pass along to their readers as much of it as 
possible.’ 


“That is an inter-departmental communi- 
cation through the official organ of the 
Newspaper Publishers’ Association to their 
member publishers. 


“The editorial comment from these news- 
papers has been frequent and almost uniform- 
ly favorable. As a sample, I quote this from 
the Hanford Daily Sentinel, speaking in ref- 
erence to the State Bar movement in Cali- 
fornia: “There are signs of a new life in 
the California Bar. It appears that the law 
fraternity has received new vision of its 
responsibilities, new faith in its inherent 
goodness, renewed courage to attack its prob- 
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lems. 
come into the life of the state in over half 
a century.” 

“The courts have been liberal 
support and their praise of the movement for 


It is the most hopeful sign that has 


in their 


a self-governing bar. Our District Court of 
Appeal, in an opinion dealing with the State 


Bar Act, has this to say of the State Bar 
Act: “We think the Act a striking landmark 
in the history of the relationship between the 
bench and bar, and believe it to contain some 
of the most salutary regulations ever devised 
for the purpose of purifying the well-springs 
of justice”. 





State Bar Integration Prospers 


In Two States Bar Unification Acts Are Unanimously Adopted—Public 
Opinion Developing — American Bar Association Support 
a Strong Factor 


In its last issue this Journal was able to tell 
of the enactment of bar organization laws in 
two states—Utah and South Dakota. Further 
information has been obtainable since this 
report, both as to these states and others. 

The entire history of this movement is 
replete with dramatic developments. This is 
doubtless due to the fact that the creation of 
an inclusive, self-governing state bar is the 
biggest thing that has tested the courage and 
the ambition of the legal profession in the 
history of the nation; and to the fact that the 
mere proposal has in most instances produced 
an immediate and emphatic hostility. It is 
not difficult to understand this instant resent- 
ment on the part of lawyers active in vol- 
untary bar associations and those who never 
gave a minute’s thought to unselfish effort for 
the profession or the public. But after argu- 
ment and reflection most of the lawyers who 
have striven for professional ideals under- 
stand and accept the principle of unification, 
self-governing powers and resultant respon- 
sibility. That obvious fact fully justifies faith 
in the ultimate triumph of the really in- 
tegrated bar in every state, which will mean 
that the American Bar has achieved the his- 
toric powers always held in other countries. 
With the earnest, self-respecting and public- 
minded lawyers lined up for integration there 
can be little doubt as to the outcome, and 
progress made in the last few years fully 
justifies confidence. 

The dramatic feature of this year’s record 
lies in the unanimous approval of bar acts 
in the legislatures of Utah and Wyoming. It 
seemed almost inconceivable two years ago 
that the Oklahoma legislature should have 
passed the bar act with only twelve opposing 
votes out of 116 in both houses. But this year 
a record has been made which can never be 
beaten. 

In Utah the State Bar Association had 
twice previously failed to secure passage for 
its bill. Evidently the change of opinion which 
familiarity yields affected the public and the 


legislative branch so that the campaign of 
1931 was a glorious success. Good news from 
neighboring states doubtless contributed 
strongly to this result. 

In Wyoming an organization act was in- 
troduced at the instance of the Society’s di- 
rector, Mr. Charles E. Lane, only a few days 
before adjournment. This bill secured unani- 
mous support after two inconsequential 
amendments were made. On the last day but 
one of the session the governor suddenly 
died. There was doubtless some confusion 
due to this. At any rate the acting governor 
found that the amendments had not been en- 
rolled with the original act, and he vetoed the 
measure as invalid. The next attempt in 
Wyoming should be assured of success. 

In the April number of the Journal there 
was a brief account of the success in South 
Dakota after the bar association supporters 
and opposition forces had reached a com- 
promise which gives great promise of success 
in other states in the future. The short South 
Dakota act gives the bar complete freedom 
to work out its future under the general 
supervision of the highest court. It appears 
safe to predict that a complete and satisfac- 
tory organization will be adopted at an early 
date and that the experience in this state will 
point the way to success along easier lines 
than formerly in a number of other states. 


Movement Gains in Many States 


As was to be expected from a movement 
obviously gaining strength throughout the 
country, there were more state associations 
seeking bar organization acts this year than 
ever before. Arizona was the fourth state in 
which the bar succeeded in getting legislative 
approval, but in Arizona the governor vetoed 
the bill. The Journal is informed that the 
Bar Association assumed that the governor 
would approve the bill and neglected to edu- 

1Also Mr. Allan 8S. Tingey, secretary of the Utah 


State Bur Association, was el to the legislature 
and sponsored the bar bill. 











12 JOURNAL 


cate him. So we should count on this state 
for success in 1933. 

At the time this is written bills are pending 
in Texas and Ohio, but with little prospect o1 
success. In Missouri the Bar Association’s 
hope of attaining integration through a 
statute caused the introduction of a bill, but 
it was introduced more to give publicity to 
the idea than with the hope of success. Mean- 
while the Association is moving toward 
adoption of a plan of state and local bar 
association affiliation similar to that in Wis- 
consin. 

In 1932 there will be only a few legislatures 
in session, but in three states at least there 
will be bar bills. They are Kentucky, where 
the State Association is staunch for its in- 
clusive act, in Virginia, where it is proposed 
to unify the bar without merging the State 
Bar Association, and Mississippi, where the 
State Association recently went on record 
almost unanimously. 

At this time it appears likely that Oregon, 
Washington, Michigan and perhaps Minne- 
sota, will be in the lists in 1933, as well as 
Ohio and Texas, if they lose this year. There 
are now nine states in which the organized 
bar has triumphed in securing inclusive or- 
ganization and needed powers and income. 
They are North Dakota, Alabama, Idaho, 
California, New Mexico, Nevada, Oklahoma, 
Utah and South Dakota, named in the order 
of their arrival. There are four states where 
a considerable approach to integration has 
been achieved through the federation of asso- 
ciations—Washingten, Oregon, Minnesota and 
Wisconsin. Missouri will soon make a fifth. 
In New York local associations have been 
federated in nine supreme court districts em- 
bracing all but one district north of the metrop- 
olis, and these federations are accorded a 
place in the State Association. In Pennsyl- 
vania the State Association has encouraged 


local affiliation and participation in the man- . 


agement of the bar in its annual meetings. 
Then there are such states as Maine, Ver- 
mont, New Hampshire and Delaware where 
the limited number of practitioners and the 
compactness of their territory makes strongly 
for integrationn of interests. 

Just as significant is the lessening opposition 
to bar integration under statutory powers in 
virtually all of the states, and the attachment 
to the principle on the part of nearly all the 
lawyers who are prominent in state associa- 
tions and in the American Bar Association. 
Of the last nine presidents of the American 
Bar Association seven have stood for state bar 
unification. Most of the members of the ex- 
ecutive committee for a number of years have 
been converts and have steadfastly appropri- 
ated for the support of the Conference of Bar 
Association Delegates, which has performed 
a notable part in advancing this principle. 
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Public interest in bar unification is demon- 
strated by the action of the strongest news- 
paper in Michigan, the Detroit News, which 
sent an editor to California to study the 
working of the California State Bar. Since 
his return that paper has kept its readers 
informed on this subject and has stimulated 
the hope that the Michigan bar will soon 
emulate that of the state of California. 


Recent Decisions Sustain Bar Acts 


Coincident with the struggle for unification 
has been a contest for workable interpretation 
of the acts by supreme courts. The cases are 
cited in the compilation of state bar acts, 
annotated, 1931, made by the Conference of 
Bar Association Delegates, and obtainable 
from the secretary of the American Bar As- 
sociation, and from Herbert Harley, secretary 
of the Conference. It appears now that this 
campaign is nearly, over. The integration 
movement has survived all the constitutional 
tests and quibbles. The only loss worth men- 
tioning is the decision in California which 
held that judges were not lawyers under the 
meaning of the bar act. Apparently this de- 
cision is to have only a local effect, for the 
point has not been raised elsewhere and both 
bench and bar in other states wish to stand 
together. At any rate, even though separated, 
they can readily find means for co-operating. 

Two very interesting and important de- 
cisions have been made since the recent pub- 
lication of the compiled bar acts. Last August, 
in California, in the matter of William F. 
Herron, the supreme court held that the code 
section concerning disbarment which ante- 
dated the bar act, and which provided for a 
verified complaint, controlled and modified 
the provision in the bar act which expressly 
provided that investigations of alleged im- 
proper conduct on the part of members 
might be instituted without a sworn com- 
plaint, and even orally. President Beardsley 
took the position that to require verified 
complaints. would cripple disciplinary work, 
partly on the ground that lawyers complained 
of would make part restitution of funds and 
induce clients to withdraw their complaints. 
He therefore directed the hundred or more 
“executive committees” throughout the state 
to suspend investigations pending an appli- 
cation for rehearing of the Herron case. The 
decision rested on a four to three division of 
the court. 

A rehearing was granted and on April first 
a second opinion was rendered, concurred in 
by four justices, reversing the former decision. 
However, the respondent was not disbarred, 
as the Board of Governors recommended, 
but was suspended from practice for one 
year, and the reason for clemency was based 
upon Herron’s “outstanding ability,” “kindly 
nature” and good repute aside from the sev- 
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eral serious defalcations and falsifications of 
which he stood convicted. 

In this opinion the court says that the code 
provision could well be held repealed by the 
bar act. It points to the great safeguards 
given to accused attorney by the act and says: 


“The act sets up an institution controlled and 
managed by the members of the profession who 
are public officers acting under oath without com- 
pensation and functioning as an arm or branch 
of this court in the matter of admissions, rein- 
statements and discipline of attorneys at law.” 


The three dissenting justices incorporate 
the original opinion in their dissenting opin- 
ion and add matter indicating strong feeling. 
They hold that the code requirement of a 
verified complaint is jurisdictional the same 
as in criminal and quasi-criminal actions; and 
that the section in the bar act, as construed 
by the majority, would nullify the code sec- 
tion. (It apparently does, as would naturally 
be the case in a later act if there is conflict.) 

The minority opinion goes so far as to say: 


“It may be conceded that the State Bar act is 
a novel experiment in legislation in the United 
States; but it is equally true that it is not easily 
adjusted and fitted into the California system of 
laws. Only through modification by sympathetic 
interpretation of the Supreme Court has it been 
able to function at all. Through this process the 
original act has been emasculated to such an ex- 
tent that it now bears little semblance to the law 
as conceived by its framers.” 


There would be no occasion for quoting the 
foregoing but for the probability that con- 
scienceless opponents of bar progress will 
quote this language before judiciary commit- 
tees and legislative bodies and not disclose 
the fact that it is obiter dicta on the part of 
a minority of the court. 


But it remained for Herron to clinch the 
matter, which he did by a motion for rehear- 
ing. In disposing of this motion the justices 
constituting the majority in the case refused 
his motion and struck from the opinion the 
complimentary references which had been 
made concerning the respondent. 


Oklahoma Bar Act Valid 


The Oklahoma State Bar has also won a 
victory in its first important case under the 
bar act of 1929. The bar act was held invalid 
by the trial judge before whom the matter 
was first raised. But the supreme court re- 
versed the trial judge and did an unusual 
thing in saying that when the legislature and 
governor enacted a law conferring powers 


upon the supreme court it would be appropri- 
ate for judges of the trial bench to leave the 
question of validity to the hiwher court. 


The syllabus in this case (State Bar v. 
McGee) says: 


“The State Bar Act, empowering the Board of 
Governors to institute complaints against at- 
torneys, and to make findings, and report to the 
Supreme Court, does not violate the provisions of 
the state constitution providing for a division of 
the powers of government into three branches.” 


There appears to be no cause for concern 
henceforth as to powers involved in bar uni- 
fication. But no authoritv on earth can pre- 
vent lawyers weak in information and flabby 
in conscience from misrepresenting the con- 
stitutional questions in private talk and pub- 
lia addresses. But truth long ago became 


used to being crushed to earth and it still 
survives, 





A Perversion of Humanitarian Sentiment 


In the State of Washington the Superior 
Court Judges’ Association made a study of 
209 criminal cases decided by the Supreme 
Court in the years 1926-1928. It was found 
that the average time between filing of in- 
formation and judgment in the trial court 
was 3 months, 28 days. There is no room 
for satisfaction in this calculation. While 
action must be slow in counties having four 
or less terms of court each year, there should 
have been better co-ordination of adminis- 
tration in several populous counties. But the 
time clapsing between conviction and _ final 
decision on appeal, found to be more than 
thirteen months, borders on the scandalous. 
It is a very flabby government that tolerates 
such damnable delay. The report does not 
mention bail pending appeal but it may be 
assumed, no doubt, that in many cases the 
respondent was not in custody for more than 
a year following conviction. In 154 cases 
conviction was affirmed and in 46 cases there 
were orders reversing, and but eleven of these 
defendants subsequently suffered penalties. 

It appears that the state is more magnani- 
mous to convicted criminals with counsel than 
to any other class of citizens. Bail for a 
convicted respondent is a rank perversion 
of humanitarian sentiment. 

On the basis of these facts the Judicial 
Council framed a revision of the rules for 
appeal, calculated to reduce the time after 
trial to not more than four months. After 
taking the opinion of the bar the proposed 
rules will be recommended to the Supreme 
Court. 








Growth of Judicial Council Movement 


The year 1931 may be remembered, among 
other bad memories, for the turmoil which 
has characterized legislative sessions in a 
number of states. It was naturally expected 
that in several states where due preparation 
had been made laws would be adopted creat- 
ing judicial councils. At the time this is 
written (early in May) there is no success 
to report, and so far as can, be learned only 
one bill is pending (in Pennsylvania). In 
West Virginia, where State Bar Association 
efforts were supplemented by the desire of 
the State University School of Law to render 
public service, the bill was passed but vetoed, 
the ground being that “too many commissions 
have been created.” 

In other states a mistaken zeal for economy 
proved to be the stumbling block. Bills were 
defeated in Minnesota, Oklahoma and Mis- 
souri, and attempts were made, also in the 
name of economy, to abolish the councils in 
Washington and Ohio. These attempts at 
repeal may in the end be beneficial, for they 
have put the friends of better justice on their 
mettle. In Ohio the outcome was that the act 
was improved by amendment. It now permits 
of a needed change in personnel and also 
enables the Council to accept donations to en- 
large its usefulness. In the latter state Chief 
Justice Marshall led the movement and in 
both states the struggles brought out the 
valuable characteristics of the councils. 


North Carolina Has Two Councils 


The North Carolina legislature has done 
a very significant thing in adopting a bill 
which creates a “Commission for the Improve- 
ment of the Laws.” It will be remembered 
that North Carolina has had a judicial coun- 
cil for several years which is peculiar in in- 
cluding all circuit judges and a lawyer from 
each circuit, making a total of fifty members. 
This body has proved unwieldy, partly owing 
to meager appropriations which permitted of 
only one conference each year. Given suffi- 
cient means to function it could yet perform 
a mighty work, because most of its labors 
could be done by a small group, and passed 
upon by the entire council. 

Were it not for the existence of this Ju- 
dicial Council the new commission would take 
its place as a judicial council, differing from 
all the others in its power to deal with sub- 
stantive law as well as remedial; as it is we 
shall doubtless be able to consider North 
Carolina as having two judicial councils. 
This is not unique, however, for Rhode 
Island has its Criminal Law Advisory Com- 
mission as well as a very active judicial 
council with broader scope. 


The North Carolina development arose in 
this manner: Dean Charles T. McCormick of 
the State University School of Law gave 
great encouragement to work on the part of 
faculty members and students in respect to 
various needs of the state.1_ The professors 
were stimulated to draft acts to effectuate 
changes which they found, in their respective 
fields, to be needed. It was then decided to 
go beyond the strictly academic, so confer- 
ences were held with lawyers, judges, repre- 
sentatives of the law faculties of Duke and 
Lake Forest Universities and legislators, and 
the result was that of the twenty bills ten 
were selected as specially opportune. The 
draft bill creating the new Commission also 
followed from the conferences so that similar 
work might be done in the time between legis- 
lative sessions. Of the ten bills four were 
adopted, the most important of the other three 
being that concerning declaratory judgment 
procedure. 

The Commission for the Improvement of 
the Laws will be composed of fourteen mem- 
bers; the attorney general and the chairman 
of four legislative committees on judiciary, 
ex officio; two judges of the Supreme or 
Superior courts, two practitioners, a repre- 
sentative from each of the faculties of the 
three university law schools, and two lay- 
men “who shall be men of proven ability,” 
to be appointed by the governor. 

The governor will appoint the chairman 
and executive secretary. Meetings are to be 
held twice a year and at the call of the chair- 
man, and a report shall be made with draft 
bills and the reasons for them which shall 
be circulated among legislators thirty days 
before the session begins. Provision is made 
for defraying the expense involved in the 
work of the commission. 

In Illinois this tying up of the council (or 
commission) with the legislature has proved 
very effective. 

In New York there has been for two years 
a plan for creating a commission to advise 
the legislature, especially with respect to 
procedure and judicature, but the governor 
has not been satisfied with the personnel 
proposed. It is said that prospects are now 
much improved and it is believed that this 
commission may become virtually a judicial 
council, or may be the means of acquiring 
such an agency of government. 


Utah Will Join Judicial Council List 


The bar organization act adopted this year 
in Utah contains the same phraseology as the 


: 1See Law Students Learn Duties of the Bar, 
XIII, No. 5, p. 158 of this Journal. 
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amendment of two years ago to the Idaho bar 
act under which a judicial council was es- 
tablished. This was inserted with the view 
of following the neighboring state’s example. 


Judge Hollzer Promoted 


In the succeeding article the work done 
by a number of judicial councils, is briefly 
summarized. It should be noted that Judge 
Harry A. Hollzer, executive secretary of the 


California Judicial Council, organizer and 
first president of the National Conference of 
Judicial Councils, has been appointed to the 
bench of the United States district court. 
This automatically removes him from his 
place on the Judicial Council, where he has 
performed work which has been of inestim- 
able benefit to his state and has attracted 
attention throughout the country. 





The Work Done by Judicial Councils, III 


3y tHE Hon. Jacon C. RuprpENTHAL 


|The Roman numerals in the title call attention to the fact that this is the 
third article by Judge Ruppenthal constituting an analytical summary of the 


reports and accomplishments of Judicial Councils. The first appeared in the 
Journal for June, 1930 (Vol. XIV, No. 1, pp. 17-30) and the second in the 
August, 1930, number (Vol XIV, No. 2, pp. 58- 61). At the time this article was 
completed there remained two or more Judicial Council reports not yet received, 
which will probably be summarized in the next number of the Journal. The 
author was judge of the District Court (Russell, Kas.), secretary of the Kansas 
Judicial Council for four years, and is a member of the Executive Committee 
of the National Conference of Judicial Councils. It is the intention of the 
American Judicature Society to devote more space to the activities of judicial 
councils in the future for the purpose of keeping the members of all these bodies 
acquainted with work in their fields. No reader can doubt the incalculable value 
of this new organ of government who reads a few of the succeeding para- 
graphs. In a single state, for instance, such as Connecticut, Massachusetts or 
Kansas, a report represents more critical and constructive work than a typical 








state bar association could perform in twenty years. 
state constitution has been part of one council’s work. 
started. 


unification has been definitely 


Even a draft of a new 
In two states court 


And in a number of states the law 


schools are rendering services not otherwise permissible —Fditor. | 


Massachusetts 


In Massachusetts the Judicial Council in 
November 1930 transmitted to the Governor 
its sixth annual report, in 92 well-filled pages, 
to which is appended as supplement Sam B. 
Warner’s sample state statistical report of 
criminal court statistics in nine pages more. 
After estimating the annual cost of courts 
in the state at over six million dollars on a 
survey in 1926. the recommendation is made 
that the entry fee or filing fee as to each case 
be raised as an effective step to check un- 
warranted litigation. This takes note of the 
“nuisance value” of beginning cases, not for 
trial but for delay, and to negotiate settle- 
ments. The limitations of housing in the Suf- 
folk County court house are set out, and the 
need of relief, since more than half of the 
judicial business of the state is done therein, 
‘besides the record-keeping of all the criminal 
courts of the state. 

Want of uniformity of practice in the pro- 
bate courts (which by organization are coun- 
ty courts) could be improved by an admin- 
istrative committee similar to one heretofore 
created for district courts. A draft act is 
accordingly submitted, providing for such 


committee of three probate judges to be ap- 


pointed and serve at the will of the chief 
justice of the Supreme Judicial Court. An- 
other bill permits notice by mail to admit 
facts and documents. Practice is not satis- 
factory as to defaults and nonsuits for failure 
to answer interrogatories. But as revision of 
rules by the Superior Court is under consid- 
eration, no recommendation is made, except a 
bill making admissible sworn answers if 
affiant is dead when the answers are desired 
in evidence. 

Statutory change is probably necessary to 
make the language of writs plain so that 
parties may not come in person when simply 
a return day is set. A bill is offered for 
protection of minors in actions for tort or 
damage. Because of duplication of actions in 
district court growing out of such instances 
as motor vehicle negligence, another bill pro- 
vides for consolidating cross-actions in differ- 
ent courts. Additional provision is made in a 
bill for determination of interlocutory matters 
by an Appellate Division, in the discretion of 
the judge of the trial court before further 
proceedings are had. Another bill is to guard 
personal representatives from loss by prema- 
ture settlement of estates when actions pend- 
ing have not been determined. 

Seven recommendations of the Council pre- 
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viously made, which resulted in legislation 
since the Fifth Annual Report, are enumer- 
ated. A draft act provides for voluntary re- 
tirement of various trial judges, with condi- 
tion for performing half-time service at half- 
time pay, after fifteen years of judicial 
service. 

The legislature made three requests in 1930 
of the Council, the subjects for investigation, 
recommendation and draft acts being admis- 
sion to the bar, supplementary process, and 
uniform criminal extradition. The matter of 
admission was inquired into, and discussed at 
length with illustrative tables and graphs. 
Combining bar examiners and grievance com- 
mittee in one board is not favored. Penalties 
for practising after suspension should apply 
also during suspension. Two bills appear on 
different features of supplementary process 
as to poor debtors. Extended discussion of 
extradition is followed by a bill. Response is 
made to a request of the legislature for in- 
quiry into disparity in judicial practice and 
procedure in the commonwealth. 

The work accomplished by the various 
courts during the past year is reported with 
tables that are illuminated by comments. In- 
cluded are the supreme judicial court (both 
full bench and single justice cases), superior 
court (civil and criminal) land court, probate 
courts, municipal court of the city of Boston 
including details of motor vehicle offenses 
and inquests, Boston juvenile court with an 
insert table, district courts, trial justice and 
department of industrial accidents. The value 
and rarity of accurate judicial statistics is 
emphasized. 

Appendix A continues tables of former re- 
ports, gives the number of references to audi- 
tors and masters in the calendar year 1929, 
inserts a table of Middlesex county registry 
of probate recording statistics for 1929, and 
closes with small claims in the municipal 
court of Boston. Appendix B presents Massa- 
chusetts rules of practice in interstate rendi- 
tion, from the attorney general’s report of 
1929. Appendix C brings together much data 
on twelve points in supervision of minors’ 
estates outside of Massachusetts, compiled 
from reports of various states. Appendix D 
is Professor Warner’s discussion of a tenta- 
tive plan for criminal court statistics. Since 
issuing its sixth report, the Massachusetts 
Judicial Council has devoted its attention al- 
most wholly to the consideration of a draft 
of rules of the superior court, which are for 
discussion until June 1, 1931. 


North Carolina 


The Judicial Conference of North Carolina 
met December 30, 1930, and made a formal 
Third Report to the governor January 12, 
1931. Separate pamphlets have been published 
—the Minutes of the Conference in 8 pages, 
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and the Report in 16 pages. The Conference 
on roll call showed 27 present and 23 absent. 
Three committees reported. The electorate 
having rejected amendments of the judicial 
article in 1929, the committee on judicial sys- 
tem recounts statutory provision of seven 
courts: municipal recorders’, county record- 
ers’, municipal county, general county, civil 
county, county civil and domestic relations’ 
courts, declines to now make recommenda- 
tion of further increase, and suggest expedit- 
ing court business by reforming rules of 
practise and procedure. For this, rule-making 
power is recommended. 

The committee on juries reported draft acts 
for a jury commission in each county, and 
for selection of juries during the trial of 
cases, to offer to the General Assembly of 
1931. The committee on trials recommended 
to the supreme court rules as to manner of 
trial of capital felony charges, and of per- 
emptory challenges, with equal challenges to 
the state and the defense. Another rule is 
that the clerk advise counsel of decisions in 
all cases. A committee was created to advise 
legislative committees that may ask as to 
recommendations of the Conference to the 
legislature. Trial judges were urged to trans- 
mit to the governor a summary of proceed- 
ings in all criminal cases where the sentence 
is over three years. A motion carried that 
the Conference convene in the summer of 
1931 to remain in session until all business 
is disposed of. A resolution was passed that 
the governor and general assembly be in- 
formed of the discrimination in punishment 
of prisoners in different counties because of 
lack of proper facilities as provided by law. 
Committees were appointed, keeping in mind 
geography as to convenience and expense. 

The Third Report formally presents the 
text of three bills recommended by the Judi- 
cial Conference, and a resolution respecting 
penal discrimination. 


Kansas 


The Fourth Annual Report of the Judicial 
Council of Kansas was submitted to the gov- 
ernor, December 1, 1930. The general tenor 
and form is that of three earlier reports. 
After a brief table of contents the scope of 
the work for the year past is given as (1) 
rules of court; (2) recommendations of con- 
stitutional and statutory changes; and (3) 
compilation of data as to work of the courts. 

Experience with eight rules for general 
trial (district) courts promulgated a year be- 
fore by the state supreme court on recom- 
mendation of the Judicial Council, led to 
suggestions of slight verbal changes. These 
are the first such rules made by the supreme 
court although it has always had the neces- 
sary power. The Council solicits suggestions 
of other helpful rules, but notes that requests 
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may readily be made that require legislation, 
as beyond rule-making power. A table is 
printed of motion dates for each month in 
every county. 

Rewriting of the-entire judicary article of 
the state constitution had occupied more of 
the time of the Council than any other one 
labor. The text of the revision as presented 
to the legislature is given. (This was intro- 
duced in the legislature and given some study, 
but not adopted.) Statutory changes as here- 
tofore recommended were urged in all items 
that had not been enacted. 

During its existence, the Council had held 
twenty meetings. A statement is made of its 
aggregate appropriation of $6,500 in three 
and a half years, and its expenditures. Sum- 
maries of the work of the courts begin with 
seven pages on the supreme court. Then 
follows a summary of the trial courts by 
judicial districts, and for the state as a whole. 
A brief summary of the probate courts pre- 
cedes the tables. Of the entire pamphlet of 
123 pages, tables occupy 49 pages. They cov- 
er the year ending with June 30, 1930. The 
tables are limited to district and probate 
court data. The mass of facts gathered in 
four successive annual reports from every 
county in the state is ready for analysis on 
many points other than those already studied 
by the Council. 

The Council’s conclusion is that there 
has been substantial improvement in the func- 
tioning of the judicial branch of the govern- 
ment since beginning the work of this body; 
that there is more co-ordination between 
courts, more prompt and at least as efficient, 
(if not more so) disposition of business; that 
little has been disclosed to warrant any gen- 
eral adverse criticism; that recommended 
changes have been made in some instances, 
and in others are under study, and moving 
toward valuable results. 


Rhode Island 

The Fourth Report of the Judicial Council 
of Rhode Island and Providence Plantations 
was made to the Governor in December 1930, 
by a pamphlet of 38 pages. The organizing 
statute is set out after the table of contents. 
The report opens with a review of previous 
recommendations of the Council and the 
progress of such measures. Helpful efforts of 
laws enacted upon recommendation is de- 
tailed. A justice was added to the superior 
court, matters of jurisdiction, jury trial ap- 
peal and costs in district court were changed, 
as were also features in the superior court. 
Debt collection was separated from contro- 
versial litigation, waiver of jury permitted in 
criminal cases, and a rule in equity abolished. 
Rule making power was conferred, and a 
superior court committee appointed to con- 
sider rules. The Council suggested rules for 
summary judgments. 


Involuntary reference was considered and a 
rule offered to the Superior Court. The dis- 
covery of facts and filing of interrogatories 
is discussed, and the movement over the land 
toward incorporation of the bar, is receiving 
close scrutiny. Nine tables of court statistics 
make comparison of litigation at intervals 
since 1910. The text of a decision, 50 R. I. 
513, in Mandeville, etc. v. Fritz, on claim 
or waiver of jury trial is given in full. 


Connecticut 

The Second Report of the Judicial Council 
of Connecticut was made to the governor on 
December 1, 1930. It has 208 pages. After 
table of contents and of 26 appendixes the 
report states that six of sixteen acts recom- 
mended had been passed by the legislature, 
and eight others are again urged. Five of 
six suggested rules have been adopted by the 
Superior Court, most of them substantially as 
offered. Recommendation is made of a change 
of the constitution to permit of juries of 
fewer than twelve members, and verdicts 
other than unanimous; also of seven acts, 
mostly relating to procedure. One would sub- 
stitute a district court system for town, city, 
borough and justice of the peace courts. An- 
other relates to inquiry into a defendant’s 
mental condition on criminal trial. 

Matters considered include reducing num- 
ber of jurors, verdict by less than entire jury, 
disapproval of ambulation of the supreme 
court of errors, district courts, jurisdiction 
civil and criminal, admissibility of business 
entries, mesne process, consolidation especial- 
ly of damage cases brought in different courts 
or different counties on the same facts, claims 
against decedents’ estate, mentality of ac- 
cused, discovery, appellate procedure, notice 
by defense as to insanity or alibi, if not also 
self defense, intoxication and limitation, bet- 
ter selection of jurors, minor infractions as 
to vehicle laws, right of comment by the state, 
examination of jurors, power of referees, 
false affidavits, finger prints, state’s attorney 
attending grand jurors. 

Most of the 26 appendixes are drafts of 
bills or of rules on matters noted in the pre- 
ceding paragraph. But there are several 
tables: Appendix C gives population of each 
district and of the towns making up such dis- 
trict for court purposes. Appendix R shows 
the varying proportions of jurors drawn per 
thousand inhabitants. Appendix T designates 
each infraction of the motor vehicle law as 
contained in the statutes, as either major or 
minor. Appendix X sets out nine pages of 
matter suitable for a handbook for jurors. 
Appendix Y gives tables of superior and 
common pleas courts, and of the supreme 
court of errors. A summary states as to each 
class of courts the number of cases for four 
years scriatim. Duplicate tables show the 
years ending July, 1929 and 1930, arranged for 
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comparison, and giving the nature of the 
litigation; also cases carried over or pending, 
and those disposed of; also the days of open 
court sittings, and the time to reach trial. 

A letter of the Council to the Governor 
urging the establishment of district courts is 
published. 

Michigan 

The Judicial Council of Michigan, organ- 
ized in 1929, published its first report to the 
Governor on January 31, 1931. After index 
and creative act, the report gives briefly a 
history of the Council. Two problems that 
have been paramount in its work are the 
development of a system of judicial statistics 
for the superior courts and the revision of 
procedure for condemnation of property for 
public use. 

The purpose of judicial statistics, the way 
to get them and blanks used, and then the 
data obtained from the circuit courts for 
1930 (calendar year?) are set out. A small 
table is given for the superior court of 
Grand Rapids, but the Recorder’s court of 
Detroit, did not report. The foregoing report 
and tables occupy 16 pages, and the rest of 
the pamphlet of 272 pages is devoted to a 
study on condemnation procedure by R. R. 
Ray of the Legal Research Institute of the 
University of Michigan Law School. Part of 
this is appendix, setting out in substance the 
statutes of every state, territory, district, pos- 
session of the United States, and also for 
england. 


Illinois and Cook County 


The Judicial Advisory Council of Cook 
County, Illinois, made its first report, January 
1931, to the Board of County. Commissioners 
and Chicago Bar Association, in 31 pages. 
The history of the body is traced following a 
resolution of the Board of County Commis- 
sioners of January 4, 1929. At once public 
announcement was made of a tentative pro- 
gram of reform in the fields of judicial or- 
ganization, criminal law, and procedure civil 
and criminal. The Council caused to be intro- 
duced at the 1929 legislature eight bills, re- 
lating to fees of clerks and sheriffs, peremp- 
tory challenges of jurors, and waiver in felony 
cases, instructions, jury commissioners, vest- 
ing rule making in the supreme court, and to 
provide a State Judicial Advisory Council. 


It cooperated with the Chicago Bar Associ- 
ation as to prosecution of felonies by in- 
formation, and with the Illinois State Bar 
Association as to regulating all procedure by 
rules of the supreme court. Four measures 
passed, but one was vetoed as unconstitutional. 
The Council has effected great change in 
calendaring cases, has considered rules of 
court, has cooperated with the State Judicial 
Advisory Council since its formation, has sub- 
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mitted suggestions for revision of pleading 
and practice, and a draft provision of the 
criminal code, and finally the provisional 
establishment of the office of public defender 
in Cook County. Preliménary examinations 
were much simplified. The public defender 
with five assistants has moved criminal cases 
along more rapidly than heretofore. 


Revision of the criminal code is regarded 
by the Council as its major constructive ef- 
fort. New classification of crimes, readjust- 
ment of penalties, probation and parole are 
considered. The distinction of felony and 
misdemeanor would be removed, and _ five 
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“grades” substituted in crime. 


The State Judicial Advisory Council of 
Illinois, organized under a law of 1929 and 
the Cook County Council have met together 
and cooperated as a single body. Members of 
both bodies visited courts in this country and 
Canada, and attended various law confer- 
ences. District meetings were held over the 
state to present and discuss measures before 
members of the state bar. 


The abolition of terms of court is urged, 
also to deny juries the right to determine the 
law in criminal cases, and to simplify indict- 
ment and information. In the latter, the 
American Law Institute’s code is taken as 
model. 


As already stated, the councils of Chicago 
and of Illinois co-operated closely after the 
latter was organized. However separate re- 
ports were published. The First Report of 
the Judicial Advisory Council of Illinois and 
the Judicial Advisory Council of Cook County 
was issued in 42 pages January 1931. There 
is discussion of many matters, chiefly relating 
to criminal law. 


Out of the discussion come recommenda- 
tions: To restrict peremptory challenges of 
jurors when opposed to capital punishment; 
to reduce excessive number of peremptory 
challenges; to repeal the statute making the 
jury judges of the law in criminal cases; to 
readjust dismissal for want of prosecution; 
to provide by law a public defender in Cook 
county; to improve jury selection and to 
authorize a judicial advisory council for 
large counties. 

The Councils have bills in preparation for 
all above matters and as to terms of court, 
return of summons and simplification of in- 
dictment and information. 

Nearly all judicial councils are expressly 
designed for continuous work, but the Illinois 
act of June 24, 1929 makes provision for a 
“commission” for just two years, and directs 
it to co-operate with the Judicial Advisory 
Council of Cook County. Its first meeting 
was held August 2, 1929. The Illinois State 
Bar Association in 1930, by resolution com- 
mended the joint work. 
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New Jersey 


The First Report of the Judicial Council 
of New Jersey to the Governor was made 
December 15, 1930 under Laws 1930, chapter 
254. The report fills 21 pages, including four 
pages of tables. A sketch of organization is 
given. As to scope of work to be undertaken, 
it was decided to concentrate on civil courts, 
particularly the matter of delay therein. Crim- 
inal, probate and equity courts were left to 
future years. Important matters of constitu- 
tional amendment were in the hands of com- 
mittees of the state bar association and were 
therefore left undisturbed. Subcommittees 
were raised as to each class of courts: 
circuit, common pleas, district and traffic. 

The first task was to inquire into the pres- 
ent status of litigation and its growth since 
1900. Most clerks supplied data, but as some 
utterly refused, request is made for power to 
require the furnishing of data. An early re- 
sult was disclosure of increase of litigation 
by decades of 23 percent, 174 percent and 980 
percent over 1900 to include 1930. District 
courts show increase only slightly less. Fig- 
ures for each class of court are given by 
counties in Schedules A and B at the end of 
the report. Cases in the Court of Error and 
Appeals have about trebled, and those in the 


Supreme Court have more than doubled. In 
the former court, 100 cases argued in May 
1930 remained undecided. The latter court 
was in somewhat similar condition. 

The fundamental rights of litigants are set 
out. They are (1) a prompt and efficient trial 
of his case, (2) at reasonable cost, (3) repre- 
sented by competent attorneys, (4) before 
impartial, experienced and competent judges, 
(5) with a privilege of review of the trial 
court’s determination by an appellate com- 
posed of similar judges who will render a 
final decision within three or four months 
after the appeal is initiated. 

How present litigation measures to that 
standard is discussed. Numerous recom- 
mendations are made for expediting cases in 
trial and appellate courts. The ills of per- 
mitting common pleas judges to engage in 
private practice are set out at length, and the 
arguments are applied to district courts. The 
manner of drawing juries at present is not 
approved, and suggestion of practical better- 
ment is made. 

The report closes with promise of immedi- 
ate attention to many problems during 1931, 
and that a supplemental report will be made 
containing drafts of bills, and of rules, to 
effectuate its recommendations. 





Indiana No Longer Subject of Jibes 


The April number of the Journal told of 
the enactment of the following law in 
Indiana: / 

“The supreme court of this state shall have 
exclusive jurisdiction to admit attorneys to prac- 
tice law in all courts in the state under such rules 
and regulations as it may prescribe.” 


The legislature evidently accepted the view 
of the State Bar Association that the pro- 
vision in the constitution declaring that: 
“Every person of good moral character, being 
a voter, shall be entitled to admission to 
practice law in all courts of justice,” lays 
down only a minimum requirement. The real 
trouble in recent years has been due to ad- 
mission being a local matter, and the practice 
has varied, with no standard rule. 


We are informed by Professor Gavit of the 
University of Indiana School of Law that the 
supreme court is soon to establish rules and 
that it will appoint a state board of bar 
examiners and committees on character and 
fitness in each of the five judicial districts. 
The court is said to be committed to the view 
that a requirement as to examination on legal 


subjects is constitutional. Such examinations 
have been imposed by certain superior court 
judges in recent years. But no immediate re- 
quirements as to general or legal education 
are contemplated. 

A great many undeserved gibes have been 
provoked among lawyers by Indiana’s con- 
stitutional provision as to admission. Unde- 
served because in few states has the bar made 
as long and hard a fight to improve condi- 
tions. Repeatedly efforts have been made to 
have the constitution amended for this pur- 
pose, and twice the popular vote has been 
favorable, but since the majority vote was 
not a majority of the votes cast for the offi- 
cer receiving the greatest number of votes in 
the election then held, the attempts have 
failed. This requirement as to a majority 
is judge-made law, and has always appeared 
to the writer to be bad law. In two states 
decisions to this effect have been reversed. 

Indiana is turning the corner gracefully 
with all four wheels on the ground and when 
states careless as to legal training are men- 
tioned there are several which stand ready 
to take Indiana’s undeserved place at the 
foot of the column. 








Plans to Curb Bluffing 


Under our system of administering justice 
it costs virtually nothing to make an adver- 
sary a defendant. You merely pay a trifle and 
tag him. You may do no more than em- 
barrass him, or you may cause him serious 
loss, but he has no recourse against you that 


can serve as a real deterrent. A public con- 
troversy, especially in politics, often results 
in a pointed accusation being met by a suit 
for $100,000 damages. A politician is never 
damaged less than $50, when the truth 
is told. The accuser becomes a defendant, 
the public is blinded and nothing more is 
heard of the matter. 


Doubtless many actions are in the nature 
of sandbagging. ‘The courts are perfectly 
unbiased as between litigants. And they are 
very generally overloaded with cases, a good- 
ly share of which, it appears finally, should 
never have been filed. 


Especially since the judicial council era 
arrived there has been speculation on means 
for preventing this obvious evil. Substantial 
costs are urged as a means for preventing 
dilatory motions without merit. The devel- 
opment of discovery, which has long proved 
useful in Wisconsin, offers great opportuni- 
ties for weeding out claims having insuffi- 
cient basis in facts or in law and for con- 
fining trials to pertinent elements. 

Constantly we hear reference to the Eng- 
lish and Canadian systems, where the courts 
are automatically relieved of litigation which 
does not promise to justify its existence. In 
London the use of masters to direct prelim- 
inary steps is a conspicuous advantage. 
Through the masters the courts take cog- 
nizance of cases at their inception and assume 
responsibility in a measure so that their 
process may not be employed for the ends 
that defeat justice. The common estimate 
is that our court machinary does not permit 
of bodily adopting this feature of the Eng- 
lish system, but there is a movement for 
testing pleadings, for narrowing down issues 
and for discovery, which are aimed at the 
faults referred to. 

In California Judge Myron Westover (Los 
Angeles) has been urging the proposal that 
trial briefs be prepared after the answer is 
on file in order to “reveal all important facts 
to court and counsel before trial, and center 
testimony upon the important disputed ones 
at the trial.” (State Bar Journal, Sept., 
1930, p. 332.) He would have counsel ex- 
amine witnesses and take an affidavit from 
each, reciting the more important facts, in 
brief numbered paragraphs, and prepare a 
statement of all issues and names of his 
witnesses to prove each. Upon delivery of 
the affidavits and statements the court clerk 


would compare those submitted by the two 
parties, eliminating by check marks the points 
upon which they substantially agree. The 
clerk would then deliver copies of all oppos- 
ing statements and affidavits to counsel. 

In this manner the lawyer would have the 
information from his own witnesses which 
he needs, and ordinarily acquires, and also 
information as to his opponent’s case. 

On trial the court would require’ the testi- 
mony of each witness to be directed to the 
important controverted facts, and unless for 
good cause shown no witness would be per- 
mitted to testify to important facts not set 
out in his affidavit. 

Judge Westover points to the fact that such 
practice accords substantially with methods 
employed by the corporation commissioner, 
the labor commissioner, the railroad com- 
mission and by prosecutors in preparing cases 
for presentation to the grand jury. It would 
virtually eliminate surprise and while it would 
add somewhat to an attorney’s labor the net 
result would be a saving of time and work. 
It has the feature of placing the chief re- 
sponsibility on the profession, which would 
have both advantages and disadvantages. 

In comment upon the proposal, Mr. L. N. 
Barber, of Fresno, suggests that instead of 
exchange of trial briefs there be a prelim- 
inary court hearing at which counsel would 
state the probative facts upon which they rely. 
Each party would then be subject to cross- 
examination and the court should be author- 
ized to order the production of documents 
and the examination of witnesses until the 
issues would be genuinely determined. (State 
Bar Journal, Dec., 1930, p. 412.) 

Judge Westover devoted considerable ef- 
fort to testing his plan among California 
lawyers and assembly bill No. 344 was in- 
troduced this year to try the temper of legis- 
lators. If enacted it will be further com- 
mented upon later. 

One of the most penetrating statements 
concerning our dilemma was made by Pro- 
fessor Albert Kocourek in his article on the 
Roman formula system (Jour. Am. Jud. Soc., 
Vol. V, No. 4) as follows: 

“The system of common law pleading is one of 
the by-products of the Middle Ages when formal 
logic was thought to be not only a science, but 
even the Queen of Sciences. It is one of the cruelist 
illusions which has ever been fastened on erring 
human nature that by a logical system of paper 
pleadings, controlled entirely by the parties, two 
adversaries could be brought against their wills 
to state the exact scope of their legal differences.” 

We have banished lotteries and curbed 
gambling and are in the midst of a movement 
to limit bluffing in the administration of 
justice. 
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Federal Judges—Appointment, Supervision, and 
Removal—Some Possibilities Under 
the Constitution 


By Burke SHARTEL 


[Note: This article embodies the most essential parts of the 
remarkable study of the federal court system made by Professor 
Burke Shartel, of the Law School faculty of the University of 
Michigan. It was published in the Michigan Law Review, Vol. 
XXVIII, Nos. 5, 6 and 7, March, April and May, 1930. The study 
has been made in such a competent and painstaking manner that it 
would be wholly unsatisfactory to give to readers of this Journal 
only a synopsis, and yet it is in its entirety too extended to permit 
of publishing it in full. The author has very generously consented 
to reducing its volume, while retaining the essential points, and has 
assisted in doing so. It is well understood that appointments to the 
district and circuit courts are political appointments. In this in- 
stallment the author shows convincingly that the constitution per- 
mits of appointment in a manner which involves consideration only 
of the appointee’s merit. Thanks are extended to Professor Shartel 
and the Michigan Law Review for permission to reprint the sub- 


stance of the article—Editor.] 


The federal bench has, in general, been 
effective. Its independence has been a virtue 
which has outweighed even the defects in 
organization which will be presently pointed 
out. Nevertheless, these defects have had 
their effect on the federal judiciary and its 
reputation. Individual federal judges and 
the powers of federal judges in general are 
subjected in congress and elsewhere to an 
unending series of attacks. Sooner or later 
an accumulation of irritation may attain 
enough force to shear the federal bench of 
some of its essential powers or destroy its 
principal source of strength; tenure during 
good behavior. The way to meet such dan- 
gers and forestall worse remedies, like recall, 
election of federal judges for short terms, 
and other popular nostrums, is to improve 
the organization of the federal bench within 
constitutional lines already fixed. The fun- 
damental faults are faults in organization 
which no amount of tinkering with rules of 
practice or procedure will ever correct. In 
this sense three changes in the organization 
of the federal bench are put forward in the 
articles to follow: (1) Judicial appointment 
of district and circuit judges; (2) Judicial 
supervision over district and circuit judges; 
(3) judicial removal of unfit district and 
circuit judges. To each concrete proposal, 
one paper will be devoted; it will be shown 
that the change proposed is desirable and is 
possible without constitutional amendment. 
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The improvement of the federal bench is, 
of course, the immediate end in view. But 
hardly less important than this immediate 
end are certain indirect benefits which might 
be expected to enure to the judicial systems 
of the several states if the federal judicial 
system were once established on a basis which 
might serve as a model for them to imitate. 
The state judicial systems, for the most part, 
stick deep in the political mire. Their un- 
fortunate condition has resulted from the 
popular election of judges and the sacrifice 
of secure judicial tenure. Whenever one sug- 
gests that the remedy is to be found in the 
appointment of judges and in secure tenure, 
three awful spectres are at once conjured 
up: first, the peril of political appointment; 
second, the danger that state judges will be- 
come arbitrary and high-handed, like certain 
real or supposed federal judges; and third, 
the possibility that corrupt or disabled men 
will find an opportunity to remain on the 
bench for life. No doubt these dangers are 
overrated, but they are none the less “strong 
talking-points.” If our national judicial sys- 
tem, which already operates with secure ten- 
ure, were to lead the way in showing how 
these real or supposed dangers can be met, 
the concrete demonstration would do more 
to smooth the way for a general reintroduc- 
tion in the states of sound principles of selec- 
tion and tenure than any amount of abstract 
argument. 
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PART I 


JUDICIAL APPOINTMENT OF DIS- 
TRICT AND CIRCUIT JUDGES 


(1) Weakness of the Existing Method of 
Appointment 


Presidential appointment of supreme court 
justices, by and with the consent of the sen- 
ate, has worked well enough. It is far from 
clear that a better way of choosing these 
justices could be found even if the constitu- 
tion were to be amended. In making these 
important appointments both the president 
and the senate assume that responsibility 
which, by the framers of the constitution, 
they were intended to assume. The dignity 
and power of the supreme court, the need 
for ability and fairness in its members, are 
so deeply appreciated that the president and 
senate are apt to scrutinize carefully the 
qualifications of prospective appointees 
thereto. 


But, what has been a sound method of 
choosing supreme court justices, has not 
proved to be an equally sound way of choos- 
ing inferior judges... The appointment of the 
latter has come to be mainly a matter of 
politics. While one would hesitate to say that 
the merit of candidates is entirely overlooked, 
partisan considerations are certainly those 
which predominate. Perhaps partisan polit- 
ical considerations affect even supreme court 
appointments, but in respect to inferior judge- 
ships such considerations are openly admitted 
to be controlling.2 Thus Senator Overman, 
in debate on the bill of 1922 to create addi- 
tional federal judgeships, declared regarding 
previous bills directed to the same end: 
“There can be no question Mr. President, 
that the house of representatives refused to 
pass the bills proposing to create new judge- 
ships which had been acted upon favorably 
by the senaté because, even though they were 
necessary, they would have involved the ap- 
pointment of Democratic judges. Now, how- 
ever, although we could not secure the ap- 
pointment of Democratic judges who were 
needed, we have before us a bill proposing 
to provide twenty-two additional Republican 
judges. Is such a bill as that a log-rolling 
measure? Is it a pork-barrel bill? It is a 
pork-barrel judges’ bill.” 

And Senator Walsh of Montana in the same 
debate said: “Half a dozen different bills 


1 President Hoover, in his message transmitting 
the Wickersham Commission’s preliminary report 
to congress, mentions “the method by which en- 
forcement and judicial personnel is secured” among 
matters which “require further most exhaustive 
consideration and investigation.” UNitTep STATES 
Daly, Jan. 14, 1930, p. 6, col. 6. (Italics ours.) 

2 Frankfurter and Landis, BusiINEss OF THE Su- 
PREME CouRT, 231, 236-237. 


for that purpose passed the senate of the 
United States, went to the other branch of 
congress, and were turned down over there 
or allowed to die, without any bones being 
made of it; it was openly declared and ex- 
pressed in the corridors and in the commit- 
tees that Republican members over there did 
not intend to allow any more Democratic 
judges to be appointed.’ 


But the fact that inferior judgeships are 
treated as “party pie” in not the worst of it. 
Worse is the fact that these judgeships have 
become local “party pie.” District and circuit 
judgeships have come to be regarded as jobs 
to be handed out at the behest of local party 
chiefs.4 The president has almost abdicated 
his power of selection. This has come 
about because political interest in district and 
circuit judgeships is local rather than na- 
tional, because the president does not have 
time to investigate the reputation and stand- 
ing of candidates and is forced to seek in- 
formation and advice from local leaders, be- 
cause senators and other influential persons 
of the state in which a vacancy occurs will 
naturally be consulted by the senate when it 
passes upon an appointment, and finally be- 
catise the president himself is in the midst 
of politics, and is forced to cede local pa- 
tronage for political support. But whatever 
the causes, there is no doubt of the facts. 
Appointments of inferior judges and promo- 
tions to the circuit courts of appeal are dic- 
tated today by the senators from states where 
the vacancies exist, at least if they are influ- 
ential and of the president’s own party; if 
the senators are members of the opposition 
party, then naturally the president turns for 
“suggestions” to the local chiefs of his own 
party. Every vacancy results in a wild scram- 
ble and pulling of political wires which is 
only less hurtful to judicial independence and 
disinterestedness than is a popular primary 
or election. I ask the reader candidly whether 
we dare view this situation with indifference, 
whether we dare look on without concern 
while this last citadel of justice according 
to law, is engulfed by the rising tide of 
politics. 


8 Both these statements are quoted by Frank- 
furter and Landis, op. cit. supra note 2, p. 231 n. 
The bill under discussion was adopted September 
14, 1922, 48 Stat. 837. 

4 That these appointments are regarded as mat- 
ters of local political patronage is well shown by 
the following from the New York Times of Feb- 
ruary 25, 1929: “The creation of three additional 
federal judgeships for Southern New York, the bill 
for which passed the senate on Saturday, is likely 
to furnish a test of the power of the Republican 
triumvirate—Hilles, Machold, and Hill—as dis- 
pensers of patronage under the Hoover adminis- 
tration, it was said by party leaders yesterday.” 
And even when bar committees and others are 
active in support of good candidates (as appa- 
rently was the case in New York in the instance 
cited) their influence will depend on their po- 


litical power; it is too much to expect that such 
influence will always be adequate. 
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(2) The Change Proposed 


The nature of the change proposed has al- 
ready been indicated in the title of this paper: 
Appointment of inferior federal judges by the 
judiciary branch itself. Specifically it is sug- 
gested that district and circuit judges be ap- 
pointed by the chief justice of the United 
States with the approval of the supreme court; 
or perhaps that circuit judges be so appointed, 
and that district judges be appointed by the 
chief justice with the approval of the respec- 
tive circuit courts of appeals. Other forms 
of appointment might easily be imagined 
which would embody the same idea but these 
concrete proposals will furnish a_ sufficient 
basis for the remainder of our discussion. 
The one point intended to be stressed is the 
need for judicial control over appointments 
to inferior judgeships. 

The advantages of having judges chosen 
by some responsible member of the judiciary 
like the chief justice would be several. The 
chief justice would be as little swayed as any 
person to be found in our entire government 
by considerations of politics. He himself 
holds office during good behavior and needs 
fear no man’s favor or disfavor. He is 
interested in placing judges in the inferior 
courts who can work effectively; in this sense 
he should feel a responsibility and an incli- 
nation to choose purely on merit which neither 
the president nor a senator nor a local poli- 
tician can feel. Moreover the chief justice 
and his brethren on the supreme court are 
in a better position than anyone to know what 
district judges are most efficient and most 
deserving of promotion. In making appoint- 
ments for district judgeships the chief justice 
would undoubtedly listen to the suggestions 
of local bar associations, judges of the circuit 
courts of appeals and prominent lawyers. 
One can feel rather confident that his choice, 
especially if it had to be approved by the 
supreme court, or by a circuit court of ap- 
peals, would be made only after the fullest 
consideration of the merits of candidates. 
And on the other side, the judicial appointee 
of the chief justice would enter office free of 
entangling obligations. At present, it is al- 
most inevitable that the candidate make some 
implied commitments in order to secure the 
. favor of those who have the ear of the presi- 
dent and senate. 

However, it is not necessary to dwell at 
length on the advantages of judicial selection 
of judges. Many recent writers on the sub- 
ject of court organization have recommended 


6 And if congress itself (or the senate) had no 
actual part in the appointment of judges, and if 
their appointments were once placed on a non- 
partisan basis, congress could very well exercise 
a restraining influence on the chief justice by the 
criticism of his appointments, or even by the threat 
to deprive him of his power to appoint if he 
misused it. 


and approved this general method of selec- 
tion.? The excellent English judicial system 
is a sufficient commentary on its success. The 
Lord Chancellor appoints all English judges. 
While the lord chancellor himself does not 
hold his office as such, except for the time 
that his party remains in power, every lord 
chancellor retires from office with a £5,000 
pension; he may thereafter as ex-chancellor 
sit in the court of appeal; and in practice 
he always becomes a permanent judicial mem- 
ber of the house of lords. So that for all 
practical purposes the chancellor’s tenure and 
judicial position are no less secure than the 
tenure and judicial position of the chief jus- 
tice of the United States. 


It might be objected that the federal bench 
is powerful enough now, that the power of 
appointing inferior judges would simply make 
it more independent, more autocratic, aiid 
more self-sufficient. This kind of suggestion 
is plausible, but in reality quite unfounded. 
To begin with, it is not apparent how this 
power could make the Supreme Court itself 
any more independent and _ self-sufficient 
within its judicial sphere than it already is. 
And as far as inferior judges are concerned, 
appointment by the chief justice could not 
make them more independent than they now 
are except in one respect; they would be free 
of previous political commitments—that is 
just what is wanted. District and circuit 
judges owe their independence not to the way 
in which they are selected, but to the fact 
that they enjoy tenure during good behavior. 
Bullies on the bench are primarily the result 
of faulty selection. A petty-minded man be- 
comes autocratic when he becomes conscious 
of power and knows he has his job for life. 
A selection of judges by the chief justice 
should result in more right-minded judges 
being chosen; it should reduce the number of 
bullies who get on the bench. Certainly a 
choice of judges for political reasons does 
not help; political dependence in this or in 
any other respect does not make for judicial 
fitness. Assuming that judges hold office dur- 
ing good behavior and are politically inde- 
pendent as they should be, the proper guar- 
antees against abuse of power are: (1) care- 
ful selection of judges by someone compe- 
tent to select; (2) proper supervision over 
inferior judges by their judicial superiors 
(the matter to be discussed in the second 

7 Rosenbaum, “Election of Judges or Selection,” 


9 Int. L. Rev. 489; Kales, UNPOPULAR GOVERN- 
MENT IN THE UNITED STATES, ch. 17, “Methods of 


Selecting and Retiring Judges”; Willoughby, 
PRINCIPLES OF JUDICIAL ADMINISTRATION, 364; 
Buutuis. AM. Jub. Soc., VI, 29, VII, 61-62, 84-87, 
VII A, 150-169, but cf. 82-86; and apparently 


Laski agrees in principle, see “The Technique of 
Judicial Appointment,” 24 MicH. L. Rev. 529, 638; 
editorial note on the report of a Cleveland Bar 
Association committee recommending appointment 
of judges in Ohio, 21 ILu. L. Rev. 612 (1927). 
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paper in this series); and (3) effective 
methods of removing unfit judges (the subject 
to be considered in the third paper). 


Would the president and senate assent to 
the divesting of their power of appointment? 
Of course this is a question which can only 
be answered when the matter is put up to 
them. But two points ought not to be for- 
gotten. Patronage is not an unmixed bless- 
ing. “Political pie” may, like other pastry, 
give joy to the palate but cramp the stomach. 
The president and senators are often embar- 
rassed to decide between conflicting claims of 
rival candidates or factions; and must some- 
times alienate important political friends 
whichever way they decide. Furthermore, it 
seems likely that the same trend which has 
manifested itself in recent civil service legis- 
lation—and this legislation also has cut down 
patronage—would again prevail here, pro- 
vided the appointment of judges by the judi- 
ciary commended itself on its merits to presi- 
dential and senatorial judgment. At least 
the change is worthy of serious consideration. 
It promises much in the way of positive bene- 
fits and no particular harm could come from 
a trial. If some abuse became apparent, the 
remedy is easy; there is nothing irrevocable 
about vesting the appointing power in the 
chief justice. Congress could at any time 
restore the present method of appointment. 


(3) Legal and Constitutional Questions 


The constitution provides that the president 
“shall nominate, and by and with the advice 
and consent of the senate, shall appoint am- 
bassadors, other public ministers and consuls, 
judges of the supreme court, and all other 
officers of the United States, whose appoint- 
ments are not herein otherwise provided for 
and which shall be established by law; but 
the congress may by law vest the appoint- 
ment of such inferior officers, as they think 
proper in the president alone, in the courts 
of law, or in the heads of departments.’ 
That district and circuit judges are inferior 
officers within the meaning of this clause, 
whose appointment may be vested by congress 
when it thinks proper in the chief justice 
alone, or in the chief justice subject to the 
approval of the supreme court or another 
court, is the general position to be maintained 
in the remainder of this paper. This position 
involves the consideration of two questions, 
both of which are essentially questions of 
constitutional interpretation: 


a. Whether appointment by the Chief Jus- 
tice alone, or with the approval of a court, 
is appointment by a court of law within 
the meaning of the Constitution ;1* and 

18 Art. II, sec. 2. 

14It might be argued that the chief justice is 


the head of a department, and as such can be 
invested with power to appoint. But the argument 
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b. Whether district and circuit judges are 
inferior officers whose appointment may 
be vested in a court of law. 


In deciding such questions, the practical con- 
struction of the constitution by different 
organs of the federal government in the per- 
formance of their several functions, is hardly 
less significant than the judicial decisions 
themselves. The construction put upon some 
part of the constitution by congress, or the 
executive in the early days of the federal 
government, has often been treated as con- 
trolling by the supreme court; a long-con- 
tinued construction by congress or the execu- 
tive has been regarded as having a like force. 
Similarly, practical construction by the courts 
is important; long-continued judicial practice 
may settle a constitutional question quite as 
effectively as a judicial decision.‘ Accord- 
ingly, in the discussion to follow, the acts 
and debates of congress, the executive prac- 
tice, and the practice of courts and judges 
will be discussed along with the decisions, in 
so far as they serve to fix the construction 
of the appointment clause of the constitu- 
tion.!7 


A. What Constitutes Appointment by a 
Court of Law 


Is appointment by the chief justice alone 
appointment by a court of law? Or must the 
power to appoint be exercised by the supreme 
court as a whole or a circuit court of appeals 
as a whole? Stated in another form, the 
question is whether appointment by a single 
judge, member of a court consisting of several 
judges, is appointment by a court of law. 
Whatever might be the proper reading of the 
appointment clause, as an original matter, the 
practical construction of it by congress and 
the judiciary branch establishes conclusively 
the proposition that appointment by a single 
member of a court is appointment by a court 
of law. 


is not convincing. “Heads” have always been un- 
derstood to refer to heads of executive depart- 


ments. Also the mention of “courts of law” along 
with “heads” indicates that “heads” was not meant 
to include judicial officers. Accordingly I have 


chosen rather to stand on the proposition that 
appointment by the chief justice, alone or with the 
approval of a court, constitutes appointment by a 
court of law. 

16 As to the effect of judicial practice or con- 
struction see Stuart v. Laird, 4 U. S. (1 Cranch.) 
299, 309; McKeen v. Delancy’s Lessee, 9 U. 8S. (1 
Cranch.) 22; Martin v. Hunter’s Lessee, 14 U. 8S. (1 
Wheat.) 304, 351; United States v. State Bank of 
North Carolina, 31 U. S. (6 Pet.) 29-39; Prigg v. 
Pennsylvania, 41 U. S. (16 Pet.) 359, 621; United 
States v. Pugh, 99 U. S. 265, 269; Ames v. Kansas, 
111 U. S. 449, 462-69; United States v. Hill, 120 
U. S. 169; Ex parte Grossman, 267 U. S. 87, 118- 
119 


17 In the following cases practical construction 
was relied upon as fixing the meaning of the ap- 
pointment clause itself: In re Hennen, 38 U. 8. 
(13 Pet.) 230; United States v. Germaine, 99 U. 
Ded: United States v. Eaton, 169 U. 8. 331, 


and Myers v. United States, 272 U. S. 52. 
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But even if such were not the case, ap- 
pointment by the chief justice, with the 
approval of the supreme court or of a circuit 
court of appeals, would certainly constitute 
‘appointment by a court of law. In United 
States v. Hartwell, a clerk appointed by an 
assistant-treasurer of the United States, with 
the approval of the secretary of the treasury, 
as required by statute, was held to have been 
appointed “by the head of a department 
within the meaning of the constitutional pro- 
vision upon the subject of the appointing 
power.”*® The principle of this case has 
often been reaffirmed and recognized;** its 
applicability to the situation in question is 
obvious. If appointment by an assistant- 
treasurer with the approval of the secretary 
of the treasury is, constitutionally speaking, 
appointment by the secretary of the treas- 
ury, then appointment by the chief justice 
with the approval of a circuit court of 
appeals could not well be denied to be 
appointment by that court and a fortiori ap- 
pointment by the presiding member of the 
supreme court with the approval of that very 
court, would be appointment by the supreme 
court. 


B. Whether District and Circuit Judges Are 
Inferior Officers 


The appointment clause creates two general 
classes of officers. One class must be appointed 
by the president and senate; congress can 
exercise no control whatever over the method 
of their appointment. The other class which 
is referred to in the latter part of the clause 
as “inferior officers” is also normally ap- 
pointed by the president and senate but the 
appointment of this class congress may, when 
it thinks proper, vest in the president alone, 
the courts of law, or the head of departments. 
The creation of two classes is clear. But 
what is the principle of division between 
them? How have the authorities classified 
officers with reference to this distinction? 
Are there any special considerations applic- 
able to judges which should put them into the 
one class or the other? All these questions 
need to be considered and for the sake of 
clarity, the discussion to follow will be ar- 
ranged under two separate heads: (1) the 
two classes of officers—distinction on prin- 
ciple and authority; (2) special considera- 
tions applicable to judges. 


(1) The Two Classes of Officers—Distinction 
on Principle and Authority 


Two principles of division between these 
classes are suggested by a reading of the 


oat’ ga States v. Hartwell, 73 U. S. (6 Wall.) 
, 394, 

36 United States v. Germaine, 99 U. S. 508; Ekiu 
v. United States, 142 U. S. 651; Burnap v. United 
States, 252 U. S. 512, and cases cited therein. 


appointment clause. The one principle would 
rest on an ordinary meaning of the word 
“inferior”; the word would be interpreted as 
a descriptive adjective, equivalent to “petty” 
or “unimportant.” On this principle, the line 
of cleavage between the two classes of officers 
would be one between important officers and 
unimportant officers. Besides the significance 
to be attached to the fact that the word “in- 
ferior” is often used in the sense indicated 
two other considerations can be adduced to 
support this principle, which sets up import- 
ance of function as the criterion of division. 
In the course of the discussion of the appoint- 
ment clause in the federal convention, some 
of the members dropped remarks which might 
indicate that “inferior officers” was intended 
to mean “petty officers.’”** Also in the debate 
on the creation of the executive departments 
the first congress (house of representatives) 
decided that heads of departments were too 
important to be classifiable as inferior officers. 
This determination was predicated largely on 
the ordinary implications of the name “head” 
and on the notion that the wide scope of such 
an officer’s powers belied a classification as 
“inferior.”*® The grounds of classification 
relied upon on both these occasions tend to 
substantiate a principle of division based on 
importance of function. As to “heads” it is 
probably too late to question tha binding 
force of this construction; their classification 
must be taken to be settled.*° But to accept 
the principle on which their classification was 
based is not equally necessary. Certainly im- 
portance of function can not stand today as 
a general criterion of classification. The 
weight of reason and authority sustains 
another and very different principle of di- 
vision. 

This other principle was stated by the su- 
preme court in United States v. Germaine 
decided some fifty years ago: “The constitu- 
tion for purposes of appointment very clearly 
divides all its officers into two classes. The 
primary class requires a nomination by the 
president and confirmation by the senate. But 
foresecing that when offices became numerous 
and sudden removals necessary, this mode 
might be inconvenient, it was provided that, 
in regard to officers inferior to those specially 
mentioned, congress might by law vest their 
appointment in the president alone, in the 


88 2 FARRAND, RECORDS OF THE FEDERAL CONVEN- 
TION, 529, 627. 

89 See 1 ANNALS OF CoNnGrREss (Gales and Seaton) 
383, 386, 387, 393,-5, 396, 403, 404-6, 409-10, 476-7, 
480, 527-30, 538, 539, 551, 559. 

40 This has often been taken for granted; see 
dissenting opinions of McReynolds and Brandeis, 
J 


J. J., in Myers v. United States, 272 U. 8S. 62, 
193, 203-4, 209, 239, 241, 245, 247, 255, 257, 284, 
and authorities there cited. Other reasons on 


which to justify this construction are suggested 
in note 42 infra. 
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courts of law, or in the heads of depart- 
ments.”* 


Three lines of argument are involved in 
this terse statement by the court: First, the 
specific mention of certain officers in the first 
part of the appointment clause is stressed. 
If the naming of these officers were to be 
understood as a mere partial recital of officers 
included in the class which must be appointed 
by the President with the approval of the 
Senate, the recital would serve no logical 
purpose. Accordingly, this specification of 
officers is itself made the ratio divisionis and 
all officers except those mentioned are said 
by the court to fall in the inferior class. 
Second, the word “inferior” can be under- 
stood in a relational sense, quite as well as 
in a sense that is descriptive. The word need 
not be taken to mean “petty” or “unimpor- 
tant.” The word is to be taken to mean, as 
the court says, “inferior to those specially 
mentioned” in the first part of the clause.*? 
Third, the court refers to the necessity for 
legislative power to adapt methods of selec- 
tion to meet the public need. There is no 
doubt that the public need can be best served 
by allowing congress a wide latitude in choos- 
ing suitable methods of appointment. This 
fact constitutes the determining factor in 
support of the principle of division adopted 
by the Germaine case.** 


[The writer here discusses the constitu- 
tional practice and other decisions sustaining 
this principle of division between superior 
and inferior officers and concludes :] 


On the basis of principle, constitutional 
practice, and judicial opinion, one has to ac- 
cept the wider conception of the class of 
inferior officers. Except for officers specified 
in the first part of the appointment clause, 
and heads of departments, no other officer 
has ever been definitely classified as a su- 
perior officer. So far as the classification 
of any other officers has ever come in ques- 
tion it has always been taken for granted 
that congress might deal with them as in- 
ferior. 


4199 U. S. 508, 510. (Italics ours). 

42 Accordingly, the sound reason for excluding 
heads of departments (rather than the reason sug- 
gested supra, note 40) would seem to be that these 
officers were not intended to be subordinate to 
any of the officers specifically mentioned, or to 
any other officers. Indeed, one can readily appre- 
ciate the difficulty the First Congress must have 
felt in calling a Secretary for Foreign Affairs an 
inferior officer, whereas certain persons who would 
normally ba his inferiors, to wit, ambassadors, 
etc., were definitely classified by the Constitution 
as superior. 

It might also be suggested that heads are ex- 
cluded because they are mentioned in the latter 
part of the appointment clause. The general 
answer to this contention is: the President, courts 
of law, and heads of departments are merely 
referred to in the latter part of the appointment 
clause as potential appointing agents; the clause 
does not deal in this particular placa with the 
classes of officers to be appointed, to wit, inferior 
and superior. This subject has already been cov- 
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(2) Special Considerations Applicable to 
District and Circuit Judges 


If inferior officers meant those who per- 
formed a petty function, district and circuit 
judges would obviously be excluded from the 
inferior class. These judges can not be 
called petty officers or be said to perform 
an unimportant function. But function as a 
principle of division has only been relied on 
in one instance.** Heads of executive depart- 
merits were declared in the first congress not 
to be inferior officers because of the great 
importance of their function; in the debate 
the name “head” and the national scope of 
the jurisdiction of these officers were par- 
ticularly stressed.7*> Arguments like these 
might also work to exclude supreme court 
judges from the inferior class, had the con- 
stitution not itself in terms excluded them; 
the very position of these judges at the head 
of the judiciary branch would belie their 
classification as inferior; they could not be 
said to be inferior either in the sense of petty 
or in the sense of subordination to any other 
officers. But the analogy between the posi- 
tions of executive head and of district judge 
is not close. An argument based on the rela- 
tive importance of executive department heads 
fails almost entirely as regards judges of 
courts below the supreme court. In every 
instance where these courts are mentioned in 
the constitution they are called “inferior” 
tribunals,”* and the jurisdiction which is con- 
ferred on them by statute is always limited 
in a territorial sense, as well as in other 
respects. Indeed, if one accept the test of 
importance at all, the judges of these courts 
seem to be comparable rather to assistant- 
secretaries, bureau heads, first-class postmast- 
ers, district attorneys, marshals, and important 
military and diplomatic officers, all of whom 
it is settled, congress can classify as inferior. 
Not a few of these officers perform functions 
quite as important as those of federal judges.”* 
Most of them have a field of action, which is, 
territorially and otherwise, as extensive as 


ered in the earlier part of the clause. There is 
nothing anywhere in this clause to indicate that 
the class of officers to be appointed necessarily 
excludes the class of appointing agents. Some of 
the appointing agents may also fall in the class 
of inferior officers. 

431f power to regulate the appointment of in- 
ferior judges is needed, then apart from any pro- 
hibition in the Constitution itself, legislation along 
this line falls within the constitutional grant of 
power ‘to make all laws which shall be necessary 
and propen for carrying into execution” (inter 
alia) the powers of the judicial branch of the 
federal government. Art. I, sec. 8. 

74 But see also the suggestions made in the 
Federal Convention, note 38 supra. 

75 See references cited, note 39 supra. 

76 Art. I, sec. 8 and Art. ITI, sec. 1. 

78 This is very apparent if one grant that even 
the highest army and navy officers and the mem- 
bers of such important commissions as the Inter- 
state Commerce Commission and the Federal Trade 
Commission, and such officers as the comptroller- 
general, are classifiable as inferior. 
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the jurisdiction of a district or circuit judge. 
Many of them have, by the civil service legis- 
lation, been granted a form of tenure which 
is for all practical purposes as secure as that 
of judges. And many of them enjoy a 
compensation substantially the equivalent of 
that of district and circuit judges. At least, 
importance of function can not serve as a 
tenable basis for differentiating district and 
circuit judes from this group of recognized 
inferior officers. 

On the other hand, if one adopt, without 
qualification, the wide conception of the class 
of inferior officers district and circuit judges 
clearly fall in this class. Not only is this 
true, but the reasons which operate in favor 
of a broad interpretation of the class, also 
work with particular force to support the in- 
clusion of judges in the class. First, what- 
ever force is to be ascribed to the specific 
mention of certain officers in the appoint- 
ment clause is peculiarly applicable to the 
classification of these judges. Supreme Court 
judges are there mentioned and they are the 
only members of the judiciary branch who 
are so mentioned. If specific mention is the 
criterion of inclusion in the class which must 
be appointed by the president and senate, then 
they are the only judicial officers who must 
be so appointed; and all other judges and 
judicial officers are inferior officers; that is 
to say, inferior to the only judicial officers 
specified. Second, as to the word “inferior” 
in the appointment clause: It has been shown 
that this word is to be understood in a rela- 
tional sense, as equivalent to “inferior to 
those officers specified in the first part of the 
clause.” This meaning, so far as it furnishes 
a basis for classifying judges, is confirmed by 
the language used elsewhere in the constitu- 
tion in referring to courts subordinate to the 
supreme court. Twice in the first section of 
the article dealing with the judiciary,®? and 
once in the eighth section of the article deal- 
ing with the legislative branch,®* the consti- 
tution employs the very adjective “inferior” 
which is applied to officers in the clause under 
discussion. And the adjective “inferior” is 
used with the like meaning and effect—not 
in an attributive sense to describe something 
petty, but rather in a relational sense to con- 
trast the supreme court with tribunals sub- 
ordinate to it. In giving an interpretation 
to the word “inferior” in the appointment 
clause (at least as it applies to judges), this 
use of the word in other parts of the con- 
stitution ought not to be treated as merely 


79 As regards removal of officers and employees 
of classified civil service, see Civil Service Act and 
Rules, 71; as regards retirement and_ pensions, 
see Civil Service Act and Rules, 94; and ef. U. 8S. 
C. title 22, secs. 1, 2, 3, 21, governing the status, 
pension and retirement of foreign service officers. 


82 Art. III, sec. 1. 
83 Art. 1, 


sec. 8. 


accidental. Third, The inference from legis- 
lative power to create an office, to legislative 
control over methods of appointment thereto, 
is also peculiarly applicable to judgeships of 
inferior federal tribunals. The constitution 
expressly gives congress power “to constitute” 
these tribunals.8* In this regard, the lan- 
guage of the constitution is not substantially 
different from that by which power is con- 
ferred on congress “to establish post offices 
and post roads,” “to raise and support armies,” 
and “to provide and maintain a navy.’*® But 
probably no one would doubt today that con- 
gress can, when it thinks proper, classify as 
inferior for the purpose of appointment any 
officer in any of these branches of the gov- 
ernment service, except the department head. 
In other words, congress has a recognized 
control over the method of appointment to all 
these offices which is in line with the normal 
presumption from the legislative power to 
create them. Inferior judgeships are likewise 
established by law; so far as legislative power 
to create is the basis for an inference of 
legislative control over the method of appoint- 
ment, it applies to judgeships quite as well as 
to offices in the postal department, or in the 
army or navy. To be sure, congress can not 
control the tenure of judges as it controls the 
tenure of postal, naval or military officers. 
The constitution limits the power of congress 
explicitly as regards the tenure of the judge- 
ships which it establishes. Nevertheless, con- 
gress does have complete control over the 
jurisdiction of federal courts, just as it has 
complete control over the powers and duties 
of officers in these other branches.*7 The 
constitution contains no limitations on the 
power of congress to define the method of 
appointing inferior judges comparable to the 
explicit denial of congressional control over 
tenure. Such a limitation, if any, must rest 


84 Art. 1, sec. 8. 

85 Art. 1, sec. 8. 

87 Rose's FEDERAL JURISDICTION AND PROCEDURE, 
(2d ed.) secs. 22-24. In ex parte Bakelite Cor- 
poration, 279 U. 8S. 438, (and in numerous other 
cases therein cited) the supreme court makes a 
distinction between constitutional and _ legislative 
courts of the United States. The district and 
circuit courts are constitutional in the sense of 
the distinction; the legislative courts include ter- 
ritorial courts, courts of the District of Columbia, 
the court of claims, the court for customs appeals 
and other customs courts, the consular courts, 
the United States Court for China, ete. But the 
supreme court takes for granted here and in 
other cases that congress creates both kinds of 
courts; for this purpose both kinds might well be 
called legislative courts. Congress must have 
some warrant in the constitution for creating 
either kind of court; and yet both kinds equally 
owe their existence and their jurisdiction to acts 
of congress. In this last respect the “constitu- 
tional” courts are not different from executive 
departments which exercise, or aid the president 
in exercising, his constitutional executive power, 
but which likewise owe their existence and juris- 
diction to acts of congress. Furthermore, congress 
can abolish offices of its creation. Crenshaw v. 
United States, 134 U. S. 99. And there can be no 
doubt about the power of Congress to abolish 
the inferior “constitutional” courts which it cre- 
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entirely on implication and there is no ap- 
parent reason for implying one; there is no 
reason why judgeships should be differen- 
tiated, as regards congressional control over 
appointment, from any other offices which 
are established by law. 


All these arguments, so far as they tend 
to show that judges of inferior federal tri- 
bunals are to be classified as inferior officers 
for the purpose of the appointment clause are 
confirmed by the proceedings of the federal 
convention of 1787 which drafted the Con- 
stitution. 


[The writer here considers the proceedings 
of the convention and concludes :] 


To sum up, it seems that the inclusion of 
federal judges among inferior officers is quite 
in harmony with the proceedings of the con- 
stitutional convention. Supreme court judges 
were dealt with specifically throughout all of 
the proceedings and mentioned by name in all 
of the drafts. The senate was consistently 
connected with their appointment, for reasons 
peculiar to the choice of judges of this court. 
On the other hand, inferior judges were not 
specifically mentioned in any of the drafts, 
but were lumped together with other federal 
officers in a residuary, unspecified class. In 
all the earlier drafts, the appointment of this 
residuary class of officers belonged to the 
president alone. Only after the great com- 
promise on appointments was the senate 
joined with the president in the appointment 
of this group of officers. Thereafter, con- 
gress was given a discretionary control over 
the method of appointing an undefined group 
of inferior officers. Logically, this group 
should be interpreted to include all that in- 
definite body o1 officers whose appointment 
had in the earlier drafts been assigned to the 
president alone. These proceedings go far to 
contradict any supposed purpose of the fram- 
ers to associate the senate in the appointment 
of inferior judges, or to confer on the presi- 
dent and senate as a joint agency, an irref- 
ragible constitutional hold on their appoint- 
ment. 


Admitting the force of all the points that 
have been made, is there some good and valid 
reason for excluding district and circuit 
judges from the inferior class to which they 
seem, prima facie, to belong? All other offi- 
cers whose work is connected with the judi- 
cial establishment, to wit, court clerks, United 
States commissioners, marshals, district at- 
torneys, and the reporter of the supreme 


ates; it has on several occasions exercised this 
power. ‘Frankfurter and Landis, BusINEss OF THE 
SUPREME Court, 26 note 75, 69 note 52, 134, 166- 
173. (The only question that has ever been seri- 
ously raised is whether Congress when it abolishes 
such a court must make some provision for the 
judges thereof.) 
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court, are inferior officers. Is there a ra- 
tional basis for distinguishing between judges 
and all these other functionaries? Only two 
possible reasons for making a special case of 
judges have occurred to the writer. It might 
be urged that these judges have by the prac- 
tical construction of the constitution, been 
assigned to that class of officers who must 
be appointed by the president with the ap- 
proval of the senate. In a note to his text 
on the constitution, Story seems to argue to 
this effect: “Whether the judges of the in- 
ferior courts of the United States are such 
inferior officers as the constitution contem- 
plates to be within the power of congress to 
prescribe the mode of appointment of, so as 
to vest it in the president alone, or in the 
courts of law, or in the heads of departments, 
is a point upon which no solemn judgment 
has ever been had. The practical construc- 
tion has uniformly been, that they are not 
such inferior officers.. And no act of con- 
gress prescribes the mode of appointment.” 
It is true that federal judges have always 
been appointed by the president and senate.?° 
But this practice alone does not furnish a 
ground for deciding their status under the ap- 
pointment clause. Inasmuch as_ superior 
officers must be appointed by the president 
and senate, and inferior are normally so ap- 
pointed, the bare fact that judges or any other 
group of officers always have been so ap- 
pointed is utterly inconclusive. It may mean 
quite as well that congress has always re- 
garded this method of appointment as the 
most convenient method available, as that 
congress has considered it the method which 
is constitutionally prescribed. Unless con- 
gress were to propose to vest the appointment 
of district and circuit judges elsewhere than 
in the president and senate, and were to re- 
frain from so doing on the ground that it 
lacks the legislative power to bring this result 
about, no practical construction to operate as 


105 Reagan v. United States, 182 U.. S. 419 
(United States commissioners) ; Rice v. Ames, 180 
U. S. 381, 378 (United States commissioners) ; Ex 
parte Hennen, 38 U. S. (13 Pet.) 230 (district 
court clerks); and see Ex parte Siebold, 100 U. S. 
371, 397 (dictum regarding marshals); Myers v. 
United States, 272 U. S. 52, 159 (dictum regarding 
district attorneys and marshals); the Supreme 
Court has always appointed its own clerk, reporter, 
and marshal under statutory authority. 

_ Story, CONSTITUTION, (5th ed.) sec. 1599, 
note. 

107 The existing legislation expressly provides 
for the appointment of circuit judges in this man- 
ner. U. 8S. C. title 28, sec. 213. As to district 
judges, none of the statutes which have existed 
since the organization of district courts in 1789 
has ever expressly defined the method of appoint- 
ment. But no one has ever doubted that the power 
to appoint these judges belongs to the President 
and Senate; the Constitution declares that this 
method of appointment is to be used unless Con- 
gress otherwise provides. 26 Op. A. G. 627; 29 
Op. A. G. 116 
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a denial of this power would be involved. 
And so far as the writer can determine, no 
proposal such as this has ever been made 
or considered. The logical effect of Story’s 
argument (if I have correctly understood his 
meaning) would be to deprive congress of 
its power to vest the appointment of officers 
in the president alone, the courts of law, or 
the heads of departments, simply because 
congress had never exercised the power. This 
effect is manifestly unacceptable. That con- 
gress has always allowed or authorized dis- 
trict and circuit judges to be appointed by the 
president and senate is a fact, which by itself 
has no constitutional significance whatever. 

It might next be contended that all judges 
of the United States are to be lumped to- 
gether in a special class (to be appointed by 
the president and senate) because they all 
enjoy good behavior tenure under the consti- 
tution. The force of this contention is already 
substantially weakened by what has been said 
about classification with regard to import- 
ance. One may admit that all judges of the 
United States enjoy secure tenure and that 
the judicial function is always solemn and 
important and yet maintain that judges of 
the inferior tribunals of the United States 
are inferior officers for the purpose of the 
appointment clause. The reason why federal 
judges were given good behavior tenure by 
the constitution was that the members of the 
constitutional convention, appreciated the need 
for judicial independence.°® There was not 
a great deal of discussion of the matter. Su- 
preme court judges were accorded this tenure 
in all the proposals and drafts. Inferior 
judges were given this tenure in the first and 
all subsequent drafts.“° But tenure and 
methods of appointment were taken up quite 
independently of one another. And as has 
already been shown the appointment of su- 
preme court judges and the appointment of 
inferior judges were treated as distinct and 
different problems. There is, therefore, no 
basis for inferring that these two kinds of 
judges are to be appointed in the same way 
because they are given the same kind of 

108 There is only item of constitutional practice 
which can fairly be said to have a direct bearing 
on the status of district and circuit judges as 
superior or inferior officers. The designation leg- 
islation and practice heretofore mentioned (see 
notes 19-25 supra) does furnish some basis for 
contending that district and circuit judges have 
been determined to be inferior officers. If desig- 
nation is for constitutional purposes, temporary 
appointment by a court of law, it may be argued 
that the legislation and the judicial practice in 
regard to designation involve a tacit recognition 
of the interior status of district and circuit judges. 
This practice undoubtedly has some force by way 
of sustaining an argument to this effect. But it 
can hardly be treated as decisive for the simple 
reason that a temporarily designated judge may 
be an inferior officer for the purpose of appoint- 
ment while a permanent judge may not be. 

109 Especially 2 FARRAND 428-4 


30. 
1101 FARRAND 21, 121, 231-233, 236-237, 292; 2 
FARRAND 44, 132, 146, 186, 428-430. 


tenure. Indeed, in England and in this coun- 
try at the time our constitution was adopted, 
good behavior tenure was not a tenure pecu- 
liar to superior judges. Most of the English 
court functionaries enjoyed, and for cen- 
turies prior thereto had enjoyed, this kind 
of tenure.44 In five of the revolutionary 
constitutions of the original thirteen states 
existing when the federal constitution was 
adopted, either justices of the peace, or clerks 
of court, or both, held office during good be- 
havior..2, And within a few years after the 
federal constitution was adopted, one of the 
original states (Pennsylvania) ,!"* and several 
new states, made like provision for minor 
judicial functionaries.‘‘4 Congress itself at- 
tached this kind of tenure to most of the 
territorial judgeships which it created prior 
to 1836..5 Today, if Congress were to es- 
tablish special federal courts to handle petty 
civil matters, or to try misdemeanor cases so 
as to relieve the district courts of the over- 
whelming burden cf police court work under 
which they now stagger, the judges of these 
courts would manifestly fall within the letter 
and spirit of the constitutional grant of good 
behavior tenure. One would hesitate to say 
that, for this reason only, such judges could 
not be appointed except by the president with 
the approval of the senate. 


In conclusion it appears that there is no 
basis for a distinction between judges and 
other officers of the judiciary department 
which is not artificial and out of harmony 
with the construction which has in other re- 
spects been given to the appointment clause. 
On the other hand, the view which would 
enable congress to classify district and, circuit 





1111 HoL_pswortH, 
(3d ed.) 246-264. 

112 Other officers besides superior judges who 
enjoyed tenure during good behavior under con- 
stitutions established prior to 1787 as shown in 
THORPE, AMERICAN CHARTERS, CONSTITUTIONS, AND 
OrGANIC LAWS (1492-1908) are as follows: Mary- 
land (1776): attorney-general, clerks of courts, 
registers of land office and registers of wills (op. 
cit. 1697); New York (1777): clerks of courts 
(op. cit. 2634); North Carolina (1776, in force to 
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1861): attorney general and justices of the peace 
(op. cit. 2791, 2793); Virginia (1776): attorney- 
general, clerks of courts (op. cit. 3817, 3818); 


Vermont (1777): sheriffs and justices of the peace 
(op. cit. 3746). 

113 Pennsylvania (1790): justices of the peace 
(TuHorpr, op, cit. 3097-8). 

114 Kentucky (1792): court clerks and justices 
of the peace (THORPE, op. cit. 1270-1); Louisiana 
(1812): court clerks (op. cit. 1386-7) ; Mississippi 
(1917): court clerks (op. cit. 2042-3); Missouri 
(1820): court clerks (op. cit. 2159); Tennessee 
(1796): states attorneys and court clerks (op cit. 
3419). Appointments to most of the good be- 
havior offices in England were made by courts or 
judges, and the court clerks holding during good 
behavior in the eight jurisdictions mentioned in 
note 112 supra, and in this note (Md., N. Y., Va., 
Ky., La., Miss., Mo., and Tenn.) were also judi- 
cially appointed; so it must be apparent that vest- 
ing appointments to a good behavior tenure office 
in a court of law, was in no sense strange to the 
notions of our early constitution framers. 

115 See note to Wingard v. United States, 141 


U. S. 201, 203 et. seq. 
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judges as inferior officers is supported by the 
natural reading of the language of the ap- 
pointment clause, by the references of the 
constitution to all federal tribunals except the 
supreme court as “inferior tribunals,” by the 
course of the debates in the constitutional 
convention, by the practice of congress in 
classifying officers, by all the utterances of 
the supreme court itself, and finally by con- 
siderations of policy which demand that con- 
gress be free “to make all laws which shall 
be necessary and proper for carrying into 
execution” the powers vested in the judicial 
establishment.1*® On this last point it is to 
be noticed how often in construing the ap- 
pointment clause, the supreme court has ar- 
gued from practical need to constitutional 
power. Certainly this kind of argument has 
a ready application to our own proposed 
change, by which the power to appoint judges 
would be vested by law in the chief justice. 
The court which, in Myers v. United States 
stressed so emphatically the need for an un- 
trammeled control by the president over his 
inferiors in the executive branch in order that 
he be able to administer the affairs of that 
branch effectively,'*7 should not be slow to 
appreciate the connection between a careful 
selection of inferior judges and the proper 


* 


administration of judicial affairs. Indeed, 
several members of the supreme court, (in- 
cluding Chief Justice Taft) have in recent 
years urged, and the supreme court itself has 
acted upon, changes in the organization and 
procedure of the federal court system which 
run in the same direction as the change pro- 
posed.'4® The most important of these changes 
have been (1) enlarging the powers of the 
chief justice and presiding circuit judges to 
assign district and circuit judges from one 
district or circuit to another as need requires; 
(2) widening the supreme court’s rule-making 
powers; (3) providing for an annual con- 
ference of senior circuit court judges with 
the aim of expediting the handling of business 
in the federal courts; (4) allowing the su- 
preme court discretion to determine (for the 
most part) what cases shall come before it 
for review. The attitude of the court and its 
individual members toward all these changes 
indicates that so far as the need of power 
can be made the basis for a constitutional 


‘argument, the supreme court would not be 


insensible to the advantages to be expected 
to result from vesting the appointment of 
inferior federal judges in the chief justice 
alone, or in the chief justice subject to the 
approval of a court. 





News and Comment in Brief 


Long Step in New York State Bar Integration 


The Association of the Bar of the City of 
New York and the New York County Lawyers 
Association, several years ago adopted the 
view that an inclusive state bar would be a 
dangerous thing. The movement had gained 
considerable headway in the State Bar Asso- 
ciation as the readiest means for regimenting 
the entire profession. The principal figure in 
the opposition took the position that there 
were so many irresponsible, if not unworthy, 
practitioners in the metropolis that they might 
seize upon the control of an inclusive state 
bar and employ it for political and personal 
ends. Of course many of the leading figures 
promoting the inclusive state bar organiza- 
tion plan were members of the two great city 
associations, but they were a minority. 

Since then the up-state leaders have been 
continuously engaged in work looking to the 
promotion of professional integration along 
voluntary and evolutionary lines. This took 
the form first of creating the Federation of 
Bar Associations of Western New York, 
comprising all those local associations in the 
seventh and eighth judicial districts. This 
federation, which held its fifth annual meet- 





116 Art. 1, sec. 8. 
117 Myers v. United States, 272 U. S. 52, 121-125, 
131-135, 164. 


ing in June, 1930, has been a great success, 
and its success stimulated effort in other 
districts. In October, 1929 a similar federa- 
tion was organized in the sixth district; in the 
second district (Long Island) organization 
was effected in the same year; In February, 
1930, the associations of the fifth district 
organized; in December, 1930, the third dis- 
trict followed; and in January, 1931, the ninth 
district. There remains now, outside of the 
metropolis, only the fourth district, which 
comprises the thinly settled counties of the 
Adirondack and St. Lawrence region, and this 
district is expected to join the movement. 
In January, 1930, the State Bar Associa- 
tion recognized the importance and worth of 
this movement and at its next meeting pro- 
vided for receiving representatives of the 
federations at its meetings, and accepting 
nominations from each federation of names 
for the three members who will represent 
them on the executive committee. It is also 
provided that the State Association shall have 
representation at the meetings of federations 
through its district vice-presidents. Mean- 
while, within the City. of New York, on the 
suggestion of Chief Justice Hughes, the two 
associations of Manhattan and those. of 


118 Frankfurter and Landis, 
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Brooklyn and the Bronx have formed con- 
tacts through a joint committee. 

The result of all this organization work 
is a vastly increased co-ordination of bar in- 
terests and work—a making toward integra- 
tion of a most substantial nature. It not 
only serves to give the actions of the State 
Bar Association a representative character 
never before achieved, but it performs the 
equally important service of stimulating the 
county associations, many of which have 
been in need of state-wide influence. Sev- 
eral of the Judicature Society’s directors in 
New York, notably Philip J. Wickser, Arthur 
E. Sutherland, George H. Bond and Robert 
H. Jackson, have been prominent in bring- 
ing about this very promising development. 





Rule-Making Power Valid in Wisconsin 


The Wisconsin State Bar Association had 
a long struggle to secure an act conferring 
rule-making power on the supreme court, and 
recently had to fight to prove the act consti- 
tutional. The act, adopted in 1919, was 
quoted in full in this Journal (Vol. XIII, 
No. 3). It confers the broadest powers to 
regulate procedure, presumably including 
criminal procedure, and provides that “all 
statutes relating to pleading, practice and 
procedure shall have force and effect only 
as rules of court and shall remain in effect 
unless and until modified or suspended by 
rules promulgated pursuant thereto.” The 
act also created an advisory committee of 
judges, legislators and practitioners to advise 
the court as to needed changes. This rules 
committee is referred ta generally as the 
judicial council. 

The act provides that rules shall not be 
adopted until the supreme court shall have 


held a public hearing. The committee devoted 
a great deal of time to formulating proposed 
rules and on submission at the public hear- 
ing, the question of constitutionality was 
raised. The constitution contains a mandate 
requiring the legislature to enact procedural 
rules. The question arose as to whether this 
referred only to the succeeding session of 
legislature, or was intended to be a grant 
of power of a permanent nature. 

In defense of the rule-making act of 1929 
Mr. Frank T. Boesel and Mr. William E. 
Fisher, former presidents of the State Bar 
Association, and at present directors of the 
Judicature Society, prepared briefs. Their 
opponent was former Governor Francis E. 
McGovern. On May 12 the court rendered 
a decision sustaining the act of 1929. The 
decision is said to be “one of the most elab- 
orate, extensive and exhaustive opinions ever 
written.” 





A Meeting of Neighbors 


One of the signs of the times is the visit 
on May 5th by seventy-five Toronto bar- 
risters and judges bestowed upon the Cleve- 
land Bar Association. An interesting detail 
was the investiture of three new judges of 
the Court of Appeals of Cuyahoga County 
with robes presented by the visitors. An 
evening session was devoted to addresses by 
Canadians on criminal procedure, penology, 
civil procedure and civil appeals. 

In a number of cities the local bar as- 
sociations are developing marked strength, 
but in range of interests and in achievements 
dependent upon professional integration the 
Cleveland Bar Association appears to be in 
the lead. It will doubtless feel well repaid 
for its hospitality. 
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